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U.S. Customs Service 


General Notices 


ANNOUNCEMENT OF PROGRAM TEST: COLLECTION OF 
TRUCK USER FEES AT HOULTON, MAINE AND CHAMPLAIN, 
NEW YORK BY MEANS OF ELECTRONIC COMMERCE 
TECHNOLOGY 


AGENCY: Customs Service, Treasury 
ACTION: General notice. 


SUMMARY: This notice announces Customs plan to test a simplified 
procedure pertaining to the collection of commercial truck user fees at 
the ports located at Houlton, Maine and Champlain, New York. The test 
will allow for the payment of the fees by use of electronic commerce 
technology, and is designed to reduce the manual collection and process- 
ing of cash fees by Customs Inspectors at truck booths at these two 
ports, thus, allowing them to focus on inspectional work. Public com- 
ments concerning any aspect of the test are solicited. 


EFFECTIVE DATES: This test will commence no earlier than May 11, 
1998 and will run for approximately six months, with evaluations of the 
program occurring periodically. Comments must be received on or be- 
fore May 11, 1998. 


ADDRESSES: Written comments regarding this notice or any aspect of 
this test should be addressed to Richard Wilcox, North Atlantic Cus- 
toms Management Center, 10 Causeway Street, Suite 801, Boston, Mas- 
sachusetts 02222-1056. 


FOR FURTHER INFORMATION CONTACT: Supervisory Customs 
Inspector Denis Grenier, Port Trade Compliance Process Owner, Houl 


ton, Maine, (207) 532-2131; or, Richard Wilcox, North Atlantic Cus- 
toms Management Center, Boston, Massachusetts, (617) 565-6324 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

The Customs Regulations pertaining to the collection of certain user 
fees for Customs Services provide that these fee payments shall be in the 
amounts prescribed and shall be in U.S. currency, or by check or money 
order payable to the United States Customs Service, in accordance with 
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the provisions of § 24.1 (19 CFR 24.1). See 19 CFR 24.22(i)(1). In the 
case of commercial trucks, the fees are $5.00 per arrival, unless a 
$100.00 prepayment has been made for the calendar year and a decal 
has been affixed to the vehicle windshield to show that the vehicle is ex- 
empt from payment of the fee on an individual arrival basis during the 
applicable calendar year. See 19 CFR 24.22(c). 

This fee collection procedure has tasked Customs officers for years to 
collect the $5.00 user fee, in cash, from those commercial trucks that do 
not display an annual decal. In general, there are several problems 
which arise from this cash collection system. On the remitting side, 
often, the driver has no cash or only has foreign currency. On the collec- 
tion side, Customs officers must spend many hours each day collecting, 
verifying, reporting, depositing, and administering this system, which 
keeps them from attending to inspectional and supervisory work. Fur- 
ther, large trucking companies complain that, because of the way the 
present user fee system operates, U.e., it is only economical to purchase 
annual decals for those trucks that are routinely utilized in cross-bor- 
der deliveries, the non-decaled portion of their commercial trucking 
fleets have become “captive” to utilization in less profitable ventures. 
These large trucking companies argue that if all their trucks could be 
utilized for timely cross-border work, this circumstance would enable 
them to employ their resources more efficiently and profitably. 

As an example, under the present fee collection procedure followed at 
the Houlton, Maine, port of entry, the Customs inspector visually 
checks the truck window for the presence of a decal. If there is a decal, 
the inspector proceeds to the entry/examination/release cargo process. 
If there is no decal, the inspector must collect $5.00 in U.S. currency, as 
required by § 24.22(i)(1), Customs Regulations (19 CFR 24.22(i)(1)). 
Should the driver wish to purchase a decal at the time he drives up to the 
booth, the inspector will have the driver park the truck and go into the 
Customs/INS lobby area and purchase the decal there. If the driver has 
neither the decal nor the U.S. $5.00, then the driver is told to park the 
truck and ask the customs broker preparing the entry for the $5.00 to 
pay the fee. Should this not occur, the driver must wait until either 
another driver lends him the $5.00 or a trucking company representa- 
tive arrives at the port with the payment. Approximately 33 percent of 
the roughly 450 trucks arriving daily at the Houlton port of entry pay 
the user fee in cash. 

The inspector who collects the $5.00 fee at Houlton rings it into the 
cash register and issues a receipt to the driver. The senior inspector or 
supervisor will then reconcile the cash each day and turn it over to ei- 
ther a Customs aide or supervisor for a second verification, and the 
money then will be placed in the safe. Two or three times a week, an SF 
215B Deposit Form is prepared by the Customs aide or a supervisor, and 
the money is driven to the local bank for deposit. This procedure re- 
quires many man-hours of administrative work and is not an efficient 
method for the collection and processing of the $5.00 cash fees. 
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To address this situation, Customs at Houlton, Maine put together a 
Process Improvement Group: the Group was comprised of representa- 
tives from Yellow Freight Trucking, the American Trucking Associa- 
tion, and Roadway Express, Inc., the Vice President of KeyBank of 
Maine, and two Customs Management Center facilitators. The mem- 
bers of this Group were guided through the process improvement tech- 
niques, created a mission statement, and determined that the test 
program should only be conducted at Houlton, Maine and Champlain, 
New York, and that, if successful, it could then be expanded to other test 
locations. The mission statement adopted for this test program states 
that it is to develop an efficient system/process for user fee payments by 
trucks, without the use of cash or decals, for the benefit of all users and 
Customs. The Group concluded that some form of automated debit 
technology, such as a credit or debit card system, should be utilized, one 
which would be uniform in application nationally and would accept ma- 
jor credit cards such as VISA and MASTERCARD. 


The Proposed Truck User Fee Collection System at Houlton: 


According to the simplified procedure proposed to be tested, the Cus- 
toms inspector will visually check the truck window for the presence of 
a user fee decal. If there is no decal, the inspector will either collect the 
U.S. $5.00 in accordance with the existing procedure, or accept a VISA 
or MASTERCARD credit card from the driver, process it through an au- 
tomated system that will deposit the user fee directly into the Treasury 


account via the Mellon Bank, issue a receipt to the driver, keep a copy for 
Customs accounting purposes, and process the merchandise transac- 
tion. 

In this scenario, there will be much less handling of currency, less ad- 
ministrative work required of supervisors and senior inspectors, more 
control over the deposits, and fewer trips to the bank to deliver cash. It 
will also allow those trucking companies with “captive” fleets to use all 
of their trucks for cross-border work, whether or not they have decals. 
This system actually could eliminate the need for truck decals altogeth- 
er. 

The implementation of such a user-friendly system would enable 
Customs internal and external customers to work more efficiently and 
effectively, eliminate the need for processing cash by Customs inspec- 
tors, provide a secure deposit of fees directly into the Treasury account, 
and free up resources and equipment for all concerned. 

To aid in the development of this initiative, Customs proposes a tem- 
porary change to the current procedures concerning the collection of 
truck user fees to allow for the electronic payment of this user fee by 
credit card. Accordingly, the fee payment requirements contained in 
§ 24.22(i)(1) of the Customs Regulations will be suspended during this 
test period so that electronic commerce technology will be accepted. 
This procedure will only apply at the ports located at Houlton, Maine 
and Champlain, New York, and will not otherwise affect the procedures 
relating to other forms of user fee payments which are still in effect. 
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Trucking companies who wish to participate in this pilot program 
should experience faster service, fewer delays at the truck booth, and 
enhanced service to their cross-border customers. 

Pursuant to Customs Modernization provisions in the North Ameri- 
can Free Trade Agreement Implementation Act (the Act), Pub.L. 
103-182, 107 Stat. 2057, 2170 (December 8, 1993), Customs amended 
its regulations (19 CFR chapter I), in part, to enable the Commissioner 
of Customs to conduct limited test programs/procedures designed to 
evaluate the effectiveness of new technology or operations procedures, 
which have as their goal the more efficient and effective processing of 
passengers, carriers, and merchandise. Section 101.9(a) of the Customs 
Regulations (19 CFR 101.9(a)) allows for such general testing. See, TD 
95-21. This test is established pursuant to that regulatory provision. 

The implementation date for a test of this new procedure will be in 
early May of 1998 (approximately 30 days from publication in the Fed- 
eral Register). Upon implementation, Customs at Houlton, Maine and 
Champlain, New York will begin an evaluation period of at least six 
months to ensure the effectiveness of the program and to identify any 
shortfalls. If the program is successful, Customs will amend its regula- 
tions to make the new procedure permanent. 


REGULATORY PROVISIONS AFFECTED 


During the automated user fee collection test, the normal user fee 
collection requirements of 19 CFR 24.22(i)(1) will be suspended. 


ENFORCEMENT PROVISIONS 


Nothing in this test in any way interferes with Customs enforcement 
activities. Cargo will still be examined for compliance with laws and 
regulations, stratified examinations will continue, and targeted ship- 
ments will be stripped out of the trucks and examined as usual. 


COMMENTS AND EVALUATION OF TEST 
Customs will review all public comments received concerning any as- 
pect of the test program or procedures, and finalize procedures in light 
of those comments. Approximately 120 days after the conclusion of the 
test, evaluations of the test will be conducted and final results will be 
made available to the public upon request. 


Dated: April 7, 1998. 


ROBERT S. TROTTER, 
Assistant Commissioner, 
Office of Field Operations. 


{Published in the Federal Register, April 10, 1998 (63 FR 17927)] 
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ANNOUNCEMENT OF NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST: SEMI-MONTHLY STATEMENT PRO- 
CESSING PROTOTYPE; CORRECTION 


AGENCY: Customs Service, Treasury. 
ACTION: General notice; correction. 


SUMMARY: Customs published a document in the Federal Register of 
March 30, 1998, announcing Customs plan to test the semi-monthly fil- 
ing and statement processing program (semi-monthly processing), and 
inviting all eligible importers to participate. Customs wishes to correct 
some language to clarify one of the procedures for the test set forth in 
the document. 


FOR FURTHER INFORMATION CONTACT: For inquiries regarding 
the specifics of the semi-monthly processing prototype contact Rosalyn 
McLaughlin-Nelson at (703) 921-7494. Individual port contact persons 
will be provided to the participants at a later date. For inquiries regard- 
ing the eligibility of specific importers, contact Margaret Fearon, Pro- 
cess Analysis and Requirements Team (202) 927-1413. 


CORRECTION 


In the Federal Register (63 FR 15259) published on March 30, 1998, 
in FR Doc. 98-8220, on page 15260 in the first column, under the head- 
ing III. Procedures and Restrictions, the first two paragraphs are 
corrected to read as follows: 

For the semi-monthly processing prototype, the following restric- 
tions will be placed on the importers: 

1. Initially, only merchandise entered for consumption or withdrawn 
from a Customs bonded warehouse or Foreign Trade Zone for consump- 
tion at the following ports will be eligible for the semi-monthly process- 
ing prototype: 


Dated: April 6, 1998. 


CHARLES W. WINWOOD, 
National Trade Compliance Process Owner. 


[Published in the Federal Register, April 10, 1998 (63 FR 17926)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 8, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


MODIFICATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF “VILLAGE SQUARE CLOCK TOWER” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of a tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs will modify a ruling pertaining to the tariff classifica- 
tion of an article known as a “Village Square Clock Tower” under the 
Harmonized Tariff Schedule of the United States (HTSUS). Notice of 
the proposed modification was published on March 4, 1998, in the Cus- 
TOMS BULLETIN. No comments were received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 22, 1998. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 4, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 9, proposing to modify New York Ruling Letter 
(NYRL) A87177 dated September 30, 1996. No comments were received 
in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
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Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NYRL A87177, in which Customs held, 
among other things, that an article known as a “Village Square Clock 
Tower” was classifiable under heading 9103, HTSUS, which provides 
for “[c]locks with watch movements, excluding clocks of heading 9104.” 

In Headquarters Ruling Letter (HRL) 957706 dated June 21, 1995, 
Customs held that the “Heritage Village” houses belonged to the class 
or kind of “Christmas Villages” which are considered “festive articles” 
for tariff purposes. Furthermore, in NYRL A87003 dated September 
30, 1996, we classified other articles which appear in the “Heritage Vil- 
lage” catalog as accessories to the “Heritage Village.” As the “Village 
Square Clock Tower” appears in the “Heritage Village” catalog and is 
an accessory to the “Heritage Village,” we are of the opinion that it is 
classifiable as an accessory to a “festive article” under subheading 
9505.10.5020, HTSUS, as “[flestive, carnival or other entertainment 
articles, including magic tricks and practical joke articles; parts and ac- 
cessories thereof: [a]rticles for Christmas festivities and parts and ac- 
cessories thereof:[o]ther:[o]ther; [olther.” HRL 960171 modifying 
NYRL A87177 to this effect is set forth in attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. $1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10 (c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 7, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, April 7, 1998. 
CLA-2 RR:CR:GC 960171 MMC 
Category: Classification 
Tariff No. 9505.10.5020 
Mr. GORDON C. ANDERSON 
MEYER CUSTOMS BROKERS 
DIVISION OF C.H. ROBINSON INTERNATIONAL INC 
8100 Mitchell Road, Suite 200 
Eden Prairie, MN 55344 


Re: NYRL A87177 modified; Village Square Clock Tower. 
DEAR MR. ANDERSON: 


In aJanuary 10, 1997 letter, you requested reconsideration of New York Ruling Letter 
(NYRL) A87177 dated September 30, 1996, which held, among other things, that an article 
known as a “Village Square Clock Tower” was classifiable under heading 9103 of the Har- 
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in the “Heritage Village” catalog and is an accessory to the “Heritage Village,” we are ofthe 
opinion that it is classifiable as an accessory to a “festive article.” For a further discussion 
of the scope of the term “festive article,” see Midwest of Cannon Falls, Inc. v. United States, 
Court No. 92-03-00206, 1996 Ct. Int’] Trade LEXIS 15 (Ct. Intl. Trade, January 18, 1996) 
and Court No. 96-1271, 96-1279, 1997 U.S. App. LEXIS 21617 (Fed. Cir. August 14, 1997); 
and 32 CUSTOMS BULLETIN 2/3, dated January 21, 1998. 

After examination of the sample and based on the information before us, it is our deter- 
mination that the” Village Square Clock Tower” is classified under heading 9505, HTSUS, 
specifically subheading 9505.10. 5020, as “[flestive, carnival or other entertainment ar- 
ticles, including magic tricks and practical joke articles; parts and accessories thereof: 
[a]rticles for Christmas festivities and parts and accessories thereof:|o]ther:[o]ther; 
{o]ther.” 

Holding: 

The “Village Square Clock Tower” is classifiable under subheading 9505.10.5020, 
HTSUS, as “[flestive, carnival or other entertainment articles, including magic tricks and 
practical joke articles; parts and accessories thereof: [a]rticles for Christmas festivities 
and parts and accessories thereof:[o]ther:[o]ther; [o]ther.” 

NYRL A87177 is revoked. In accordance with 19 U.S.C. §1625(c)(1), this ruling will be- 
come effective 60 days after its publication in the CUSTOMS BULLETIN. Publication ofrulings 
or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or 
position in accordance with section 177.10 (c)(1), Customs Regulations [19 CFR 
177.10(¢)(1)]. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER RELATING TO TARIFF 


CLASSIFICATION OF SUGAR-BASED VITAMIN C COUGH 
DROPS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of Hall’s Vitamin C Drops (hereinafter referred to as “HVCDs”). 
Notice of the proposed revocation was published on February 18, 1998, 


in the CUSTOMS BULLETIN. One comment was received in response to the 
notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 22, 1998. 


FOR FURTHER INFORMATION CONTACT: Richard Romero, Attor- 
ney-Advisor, Commercial Rulings Division at 202-927-2388. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On February 18, 1998, a notice of proposed revocation of NY 832151, 
dated September 21, 1988, was published in the CUSTOMS BULLETIN, Vol- 
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ume 32, Number 7. In NY a Customs incorrectly classified 
HVCD’s in subheading 3004.50.5010, Harmonized Tariff Schedule of 
the United States (HTSUS), a provision for medicaments (excluding 
goods of heading 3002, 3005, or 3006) consisting of mixed or unmixed 
products for therapeutic or prophylactic uses, put up in measured doses 
or in forms or packings for retail sale: * Other medicaments contain- 
ritamins or other products of heading 2936: Containing vitamins 
nthesized wholly or in part from aromatic or modified industrial or- 
> compounds: Other: For veterinary use Other: Single vitamins: 
ombined with minerals or other nutrients. 

The decision in NY 832151 was based on Customs belief that HVCDs 
had therapeutic or prophylactic properties. However, further research 
has revealed that this is not the case. Therefore, Customs is now of the 
opinion that the merchandise is properly classifiable in subheading 
1704.90.35, HTSUS, which provides for sugar confectionary (including 
white chocolate), not containing cocoa: Chewing gum, whether or not 
sugar-coated; Other: Confections or sweetmeats ready for consump- 
tion: Candied nuts; Other: Cough drops; Other. 

Only one comment was received in response to the notice, which is 
discussed in HQ 958150. 

Pursuant to section 625(c)(1 , Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)] as amended by section 623 of Title VI (Customs Moder niza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L.. 108-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is revoking NY 832151 to reflect the proper tariff 
classification of HVCDs in subheading 1704.90.35, HTSUS, which pro- 
vides for sugar confectionary (including white chocolate), not contain- 
ing cocoa: Chewing gum, whether or not sugar-coated; Other: 
Confections or swe i ready for consumption: Candied nuts; Oth- 
er: C ok drops; Other. HQ 958150 revoking NY 832151 is set forth as 
in attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(C)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 7, 1998. 


MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 





U.S. CUSTOMS SERVICE 


'TACHMENT 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 


17 


Washington, DC, April 7, 1998 
CLA-2 RR:CR:GC 958150 RTR 


Category Classification 


Tariff No. 1704.90 


- subheading 1704.90.35, HTSUS; NY 832151 revoked 


which was issued to you on Septe 2mber 2 21, 1988, pur 

I uli ngas to the tariff classification of “Hall’s Vitamin C 
s “HVCDs”) under Harmonized Tariff Schedule of the 
)1, Customs determined that HVCDs were classifiable 

S, which provides for medicaments (excluding goods of 
- 3006) consisting of mixed or unmixed products for therapeutic or 

prophylactic uses, put up in measured doses or in forms or packings for retail sale: 

Other medic uments containing vitamin 1s or other products of heading 29 36: Containing vi- 
t 1 ized wholly or in part from aromatic or modified industrial organic com- 
use Other: Single vitamins: Combined with minerals or 
), Tariff Act of 1930 (19 U.S.C. 1625(c)(1), as amended by 
toms Modernization) of the North American Free Trade Agree- 
Pub L. 103-182, 107 Stat. 2057, 2186 (1993), a notice of pro- 
was published on February 18, 1998, in the Customs 


x, Volume 32, Number 7. One comment was received in response to this notice 


sists essentially of sucrose and glucose sugar flavorings, and color- 
es 60 mg of Vitamin C per drop ‘The manufacturer advertises this 
100% of the U.S. Recommended Daily Allowance. The merchandise is 
flavors ; 
under consideration are as follows: 
ncluding white chocolate), not containing cocoa 
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natural concentrates , derivatives thereof used primarily as vita- 
and intermixtures of the foregoing, whether or not in any solvent 
tives, unmixed: 
Vitamin C (Ascorbic acid) and its derivatives 


Medicaments (excluding goods of heading 3002, 3005, or 3006) consist- 
ing of mixed or unmixed products for therapeutic or prophylactic uses 
put up in measured doses or in forms or packings for retail sale: * 
Other medicaments containing vitamins or other products of heading 
2936 
g vitamning synthesized wholly or in part from aromatic 
rial organic compounds 
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Other 
Other 
Single vitamins 
Combined with minerals or other nutrients 


sugar-based HVCDs are classifiable as “confections or sweetmeats ready for 
of chapter 17, HTSUS, as “vitamins” of chapter 29, HTSUS, or as “medica 
ypter 30, HTSUS 


chandise is classifiable under the HTSUS in accordance with the General Rules of 

etation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 

ed according to the terms of the headings and any relative section or chapter 

ind provided the headings or notes do not require otherwise, according to GRIs 2 
ug n rh 
lhe Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 

titute the official interpretation of the Harmonized System. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide acommentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
‘lassification of merchandise under the System. Customs believes the ENs should always 

consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989) 

In NY 832151, Customs classified HVCDs in subheading 3004.50.5010, HTSUS, based 
upon the belief that Vitamin C imparted therapeutic or prophylactic character to the mer- 
chandise. Additional research indicates that Vitamin C has not been shown in the U.S. to 
have substances which imbue it with therapeutic or prophylactic properties or uses. There- 
f HVCDs are not classifiable as medicaments of chapter 30, HTSUS, and NY 832151 
must be revoked 

At its Eleventh Session on September 16, 1993, the Harmonized System Committee 
(HSC) greatly limited the list of ingredients which are considered to possess “therapeutic 
or prophylactic” value. This change was adopted in the form of twoamendments tothe ENs 
Doc. 38.100)). For example, despite the existence of significant scientific evidence indicat- 

hat menthol possesses antitussive properties, according to the ENs to chapter 3004, it 
is now considered a mere “flavoring agent”, and is not included among the goods classifi- 
able in chapter 30, HTSUS. Rather, the Vitamin C contained in HVCDs is akin to other 
common lozenge additives which seem to possess curative properties, but do not satisfy the 
new, higher standard for “therapeutic or prophylactic” goods. 

Additionally, EN 30.04, states, in pertinent part, that: 


This heading includes pastilles, tablets, drops, etc., of a kind suitable only for medici- 
nal purposes, such as those based on sulphur, charcoal, sodium tetraborate, sodium 
benzoate, potassium chlorate or magnesia. However, preparations put up as throat 
pastilles or cough drops, consisting essentially of sugars (whether or not with other 
foodstuffs such as gelatin, starch or flour) and flavouring agents (including substances 
having medicinal properties, such as benzyl alcohol, menthol, eucalyptol, and tolu bal- 
sam) (italics added) fall in heading 17.04. 


Pastilles, tablets, or drops, suitable only for medicinal purposes, are normally dispensed 
with a doctor’s prescription, or are only purchased with the intention of curing an ailment. 
HVCDs are sold in a variety of stores together with other sugar-confectionary products 
“over the counter” without a prescription. Therefore, Customs remains of the opinion that 
the merchandise is classifiable in heading 1704, HTSUS. 

The commentor objected to this position and presented different evidence in support of 
the therapeutic or prophylactic character of Vitamin C. Citing a chemical dictionary and 
the Merck Manual, the commentor suggests that Vitamin C “cures scurvy and increases 
resistance to infection.” However, the exterior label on HVCDs states: “Hall’s Vitamin C 
Drops are a delicious way to give your family 100% of the Daily Value of Vitamin C * * * 
They taste great and soothe your throat * * * Assorted Citrus Hall’s Vitamin C Drops are 
available in the following flavors: Lemon, Sweet Grapefruit, and Orange.” From this it is 
clear that, although the merchandise may possess medicinal properties, it is being mar- 
keted as much for its flavor as for its medicinal value. Thus, it cannot be said that this mer- 
chandise is suitable only for medicinal purposes. 





5. CUSTOMS SERVICE 


: 
yntends that if the merchandise is not classifiable as a 


it is classifiable as a vitamin of chapter 29, HTSUS. We 


ITSUS, provides for Provitamins and vitamins, natural or 1 
ynatural concentrates), derivatives used prin 
tures of the foregoing, whether or not in any solvent: Vitamins 
inmixed: Vitamin C (Ascorbic acid) and its derivatives 
1 C, HVCDs contain sugar, glucose syrup, flavorings and colorir 
» chapter 29, HTSUS, at page 342, “[sleparate chemically defined 
ympounds containing other substances deliberately added during or after their manufac 
ture are excluded from this chapter. Accordingly, a product consisting of saccharin mixed 
vith lactose, { xample, to render the product suitable for use as a sweetening agent is 
excluded he lacte accharin product envisioned in the EN, excludable from chapter 
29 due to the presence of a sweetener, is analogous to HVCDs. They are excluded from clas 
because they contain other substances (sugars, flavorings and col 
led g their manufacture 
SUS, covers sugar confectionary (including white choco 
Chewing gum, whether or not sugar-coated; Other: Confec 
or consumption: Candied nuts; Other: Cough drops; Other 
(SUS, is a subsequent basket provision for merchandise not 
ge 1704.90.25, HTSUS 
HTSUS, provides as follows: for purposes of subheading 1704.90.25, 
‘must contain a minimum of 5 mg per dose of menthol, of eucalyp- 
bination of menthol and eucalyptol. Since they contain no menthol or euca- 
‘cough drops” for HTSUS purposes. 
2151 was based on Customs belief that HVCDs had therapeutic or 
properties. Since this is not the case, the merchandise cannot be classified in 
30, HTSUS. Likewise, the presence of sugars, flavorings and colorings renders 
ineligible for classification in chapter 29, HTSUS. Therefore, HVCDs are classifiable 
is sugar confections of chapter 17, HTSUS. The lack of menthol, eucalyptol, or acombina- 
tion thereof in the merchandise prevents its classification in subheading 1704.90.25, 
HTSUS. Sugar-based drops containing Vitamin C, but no menthol or eucalyptol, are there- 
fore classifiable in the basket provision, subheading 1704.90.35, HTSUS, which provides 
or sugar confectionary (including white chocolate), not containing cocoa: Chewing gum, 
1er or not sugar-coated; Other: Confections or sweetmeats ready for consumption: 
d nuts; Other: Cough drops; Other. 


1 
them 


> 


-ursuant to GRI 1, HVCDs are classifiable in subheading 1704.90.35, HTSUS, covering 
- confectionary (including white chocolate), not containing cocoa: Chewing gum, 

Vv ier or not sugar-coated; Other: Confections or sweetmeats ready for consumption 
Candied nuts; Other: Cough drops; Other; Other. The rate of duty of duty is 6.1% ad valo- 
rem (1998). Accordingly, NY 832151 is revoked. 
Effect On Other Rulings 

NY 832151 t ust 1992, is revoked. In accordance with 19 U.S.C. 1¢€ ) 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN 
Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c)(1 

MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division 
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REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CHELAL B, CHELAL Zn, CHELAL 
Ca, AND FRUCTOL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking New York Ruling Letter (NY) A85489, 
dated September 24, 1996 concerning the classification of fertilizers 
identified as Chelal B, Chelal Zn, Chelal Ca, and Fructol. Notice of the 
proposed revocation was published on March 4, 1998, in the CUSTOMS 
BULLETIN, Volume 32, No. 9. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 22, 1998. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, Office of Regulations and Rulings (202) 
927-1396. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

In New York Ruling Letter (NY) A85489, issued September 26, 1996, 
Customs ruled that Chelal B (Boron), Chelal Zn (Zinc), Chelal Ca (Cal- 
cium), and Fructol were mineral or chemical fertilizers containing two 
or three of the fertilizing elements nitrogen, phosphorous and potas- 
sium; other fertilizers; goods of this chapter in tablets or similar forms 
or in packages of a gross weight not exceeding 10 kg: other: other and 
should be classified in subheading 3150.90.0050, Harmonized Tariff 
Schedule of the United States (HTSUS). 

After that ruling had been issued, the Customs Laboratory reviewed 
the chemical composition of the fertilizers and advised that the original 
decision was incorrect. In view of this information, on March 4, 1998, 
Customs published a notice of proposed revocation of NY A85489 in the 
CUSTOMS BULLETIN, Volume 32, No 9. No comments on the proposed re- 
vocation were received in response to that notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY A85489 to reflect the proper classifica- 
tion of Chelal B, Chelal Zn, and Chelal Ca as “other chemical products, 
not elsewhere specified or included,” in subheading 3824.90.9050, 
HTSUS. Fructol, if imported in containers having a gross weight of 10 
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kg or less, will be classified in subheading 3150.10.00, HTSUS, which 
provides for mineral or chemical fertilizers containing two or three of 
the fertilizing elements nitrogen, phosphorous and potassium; other 
fertilizers; goods of this chapter in tablets or similar forms or in pack- 
ages of a gross weight not exceeding 10 kg: products of this chapter in 
tablets or similar forms or in packages of a gross weight not exceeding 
10 kg. If Fructol is imported in containers having a gross weight in ex- 
cess of 10 kg, the applicable subheading will be 3105.20.00, HTSUS, 
which provides for mineral or chemical fertilizers containing the three 
fertilizing elements nitrogen, phosphorus and potassium. Headquar- 
ters Ruling Letter HQ 960202, which revokes NY A854839, is set forth as 
an Attachment to this document. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effec- 
tive 60 days after its publication in the CUSTOMS BULLETIN. Publication 
of rulings or decisions pursuant to 19 U.S.C. 1625 does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), 
of the Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 6, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, April 6, 1998 
CLA-2 RR:CR:GC 960202 pt! 
Category: Classification 
Tariff No. 3824.90.9050 and 3105.10.00/3105.20.00 
Mr. ALAN RUBIN 


BMS Micro-NUTRIENTS NV 
5405 Alton Parkway, Suite 5-A-612 
Irvine, CA 92714 


Re: Chelal B, Chelal Zn, Chelal Ca, and Fructol; NY A85489 revoked. 


DEAR Mr. RUBIN 

This isin reference to New York Ruling Letter (NY) A85489, issued to you on September 
26, 1996, regarding the tariff classification of fertilizers identified as Chelal B (Boron), 
Chelal Zn (Zinc), Chelal Ca (Calcium), and Fructol under the Harmonized Tariff Schedule 
of the United States (HTSUS). Customs has reviewed the ruling and has determined that, 
in addition to containing typographical errors, the ruling is incorrect. Therefore, this rul- 
ing revokes NY A85489. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub.L. 103-182, 107 Stat. 2057), notice of proposed revocation 
of NY A85489 was published on March 4, 1998, in the CusToMs BULLETIN, Volume 32, No9. 
No comments were received in response to the notice 
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Facts: 

On June 29, 1996, you requested a tariff classification ruling for several fertilizer pro- 
ducts. NY A85489, which covered the articles, was issued on September 26, 1996. Three of 
the articles in question, Chelal B, Chelal Zn, and Chelal Ca are aqueous solutions which are 
used as fertilizers to remedy soil conditions in which certain chemical deficiencies exist. 
The fourth, Fructol, is a fertilizer with a wider variety of chemical nutrients. Unfortunate- 
ly, the Customs laboratory reports upon which NY A85489 relied were based upon an erro- 
neous interpretation of written materials you had submitted. The erroneous laboratory 
reports, and the articles they covered are: Chelal B: 2-96-22569-001; Chelal Ca: 
2-96-22572-001; and Chelal, Zn: 2-96-22570-001. 

In preparing for this ruling, a new series of laboratory reports on the articles were re- 
quested. The results of the new Customs laboratory reports are as follows: 

Customs laboratory report 2-96-22879-001, issued 10/16/96, identifies Chelal B as an 
aqueous solution of Boron chelated with: 1,2-Diol;1,2,3-Triol; Monoethanolamine; Die- 
thanolamine; and Triethanolamine. 

Customs laboratory report 2-96-22882-001, issued 10/16/96, identifies Chelal Zn as an 
aqueous solution of Zinc chelated with: Hydroxyethylenediaminetriacetic acid, ethylene- 
diaminetetraacetic acid and diethylenetriaminepentaacetic acid. 

Customs laboratory report 2-96-22880-001, issued 10/16/96, identifies Chelal Ca as an 
aqueous solution of calcium oxide, calcium oxide chelated with diethylenetriaminepen- 
taacetic acid and calcium chelated with diethylenetriaminepentaacetic acid. 

Customs laboratory report 2-96-22881-001, issued 10/16/96 identifies Fructol as a mix- 
ture of nitrogen compounds, phosphoric acid, potassium carbonate and various metals che- 
lated with ethylenediaminetraacetic acid and diethylenetriaminepentaacetic acid. 

All of the articles under consideration are identified as being fertilizers. The new labora- 
tory reports suggest that Chelal B, Chelal Zn, and Chelal Ca be classified in subheading 
3824,90.9050, HTSUS, and that Fructol be classified either in subheading 3105.10.00 or 
3105.20.00, HTSUS, depending on the form and volume in which it is imported. 


Issue: 


What is the proper classification of Chelal B (Boron), Chelal Zn (Zinc), Chelal Ca (Cal- 
cium) and Fructol? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRI). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. 

The headings under consideration are: 


3105 Mineral or chemical fertilizers containing two or three of the fertilizing 
elements nitrogen, phosphorus and potassium; other fertilizers; goods 
of this chapter in tablets or similar forms or in packages of a gross 
weight not exceeding 10 kg: 

3105.10.00 Products of this chapter in tablets or similar forms or in packages 

of a gross weight not exceeding 10 kg. 

3105.20.00 Mineral or chemical fertilizers containing the three fertilizing ele- 

ments nitrogen, phosphorus and potassium. 
* * * * * * ** 


Prepared binders for foundry molds or cores; chemical products and 
preparations of the chemical or allied industries (including those con- 
sisting of mixtures of natural products), not elsewhere specified or in- 
cluded; residual products of the chemical or allied industries, not 
elsewhere specified or included): 
3824.90 Other: 
Other: 
Other: 


Other: 
3824.90.90 Other: 


3824.90.9050 Other. 


Chapter Note 6 to Chapter 31, HTSUS, is pertinent to the products at issue and states: 
“[F Jor the purposes of heading 3105, the term ‘other fertilizers’ applies only to products ofa 
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kind used as fertilizers and containing, as an essential constituent, at least one of the fertil- 
izing elements nitrogen, phosphorus or potassium.” 

The articles under consideration, Chelal B, Chelal Z, and Chelal Ca do not contain nitro- 
gen, phosphorous or potassium as an essential constituent. Thus, according to Chapter 
Note 6, they are not eligible for classification in heading 3105. Because the articles are 
chemical products, not elsewhere specified or included, they are properly classified in sub- 
heading 3824.90.9050, HTSUS. 

Fructol does contain at least one of the enumerated elements necessary for classification 
in heading 3105. Depending upon the form and volume in which it is imported, Fructol is 
properly classified in subheading 3105.10.00 or 3105.20.00, HTSUS. 


Holding: 


The classification for Chelal B (Boron), Chelal Zn (Zinc), and Chelal Ca (Calcium) is sub- 
heading 3824.90.9050, HTSUS, which provides for prepared binders for factory molds or 
cores; chemical products and preparations of the chemical or allied industries (including 
those consisting of mixtures of natural products), not elsewhere specified or included; re- 
sidual products of the chemical or allied industries, not elsewhere specified or included: 
other: other: other: other: other: other. 

The classification for Fructol, ifimported in containers having a gross weight of 10 kg or 
less, will be subheading 3150.10.00, HTSUS, which provides for mineral or chemical fertil- 
izers containing two or three of the fertilizing elements nitrogen, phosphorous and potas- 
sium; other fertilizers; goods of this chapter in tablets or similar forms or in packages of a 
gross weight not exceeding 10 kg: products of chapter 31 in tablets or similar forms or in 
packages ofa gross weight not exceeding 10 kg. If Fructolisimportedin containers havinga 
gross weight in excess of 10 kg, the applicable subheading will be 3105.20.00, HTSUS, 
which provides for mineral or chemical fertilizers containing the three fertilizing elements 
nitrogen, phosphorus and potassium. 

NY A85489, dated September 26, 1996, is revoked. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625 (c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION/REVOCATION OF RULING LETTERS RELATING 


TO TARIFF CLASSIFICATION OF RESISTANCE HEATED 
FURNACES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification/revocation of tariff classification rul- 
ing letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two rulings and modifying three other 
rulings, all relating to the tariff classification under the Harmonized 
Tariff Schedule of the United States (HTSUS) of vertical resistance 
heated diffusion furnaces. These are industrial furnaces in which heat 
is produced by passing a current through metal resistance wires. Notice 
of this proposed action was published on February 25, 1998, in the Cus- 
TOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 22, 1998. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On February 25, 1998, Customs published a notice in the Customs 
BULLETIN, Volume 32, Number 8, proposing to revoke two rulings and 
modify three (inadvertently identified as two) other rulings, all relating 
to the tariff classification of resistance heated diffusion furnaces. One 
comment was received in response to this notice, opposing Customs 
proposal. The commenter raises both factual objections and procedural 
objections. 

Factually, the commenter observes that due to the high temperature 
and large controlled heating zone required in vertical furnaces used for 
diffusion, oxidation, and/or annealing of silicon wafers, no single pro- 
cess describes the heating process that is occurring. He notes that some 
amount of radiation and induction heating, in addition to resistance 
heating, is occurring, in order to ensure a uniform temperature gra- 
dient. The commenter concludes that ovens which heat by more than 
just one method cannot be classified in subheading 8514.10, HTSUS, as 
resistance heated furnaces and ovens, but must be classified in subhead- 
ing 8514.30, HTSUS, as other furnaces and ovens. Customs notes that 
the commenter’s statements that vertical diffusion/oxidation furnaces 
utilize some amount of radiation and infrared heating, in addition to re- 
sistance heating, is not documented in the record. Moreover, Customs 
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classifies and assesses duty on merchandise in its condition as imported. 
Literature submitted in connection with rulings issued on identical ox- 
idation/diffusion furnaces confirms that the heating element is a metal 
resistance wire, heated by alternating current from an element trans- 
former, that is wrapped around the entire outside of the furnace tube to 
“provide even heat throughout the zone.” This is the uniform tempera- 
ture gradient the commenter refers to, and is a description for resist- 
ance heating. In addition, a letter from one of the ruling recipients in 
response to an inquiry from the Customs National Commodity Special- 
ist Division in New York, states that the vertical oxidation/diffusion fur- 
naces in issue, used for the processing of semiconductor devices, are 
resistance heated. 

Procedurally, the commenter states that Customs modification/ revo- 
cation proposal should be precluded because the rulings covered by the 
proposal sanction a duty-free tariff provision, and the recipients there- 
of relied on the rulings to their detriment. Finally, the commenter notes 
that had the possibility been known that rulings confirming a classifi- 
cation imposing a free rate of duty might subsequently be modified and/ 
or revoked, the semiconductor industry would have endeavored to 
include vertical diffusion/oxidation furnaces within the Information 
Technology Agreement (ITA-1), the purpose of which is to eliminate 
duties on goods of this type used in the fabrication of semiconductors. 
With respect to the commenter’s statements concerning the effect of 
detrimental reliance by a ruling recipient, Customs notes that section 
177.9(d) of the Customs Regulations (19 CFR 177.9(d)), specifically au- 
thorizes that any ruling letter found to be in error or not in accordance 
with the current views of the Customs Service be modified or revoked. 
Moreover, 19 CFR 177.9(d)(3) sets forth the procedure under which the 
recipient of a ruling letter may petition the Customs Service for a delay 
in the effective date of any ruling modifying or revoking an earlier ru- 
ling. These provisions were cited in the notice published on February 
25, 1998, in the Customs BULLETIN. With respect to the commenter’s 
statements concerning ITA-1, the provision in subheading 8514.30.20, 
HTSUS, where the furnaces are currently classified, is not covered by 
this agreement. Duty-free status was established under subheading 
8514.30.20, HTSUS, by the Uruguay Round of the General Agreement 
on Tariffs and Trade (GATT). In fact, the provision in subheading 
8514.10.40, HTSUS, where Customs proposes to classify vertical diffu- 
sion/ oxidation furnaces, is within the terms of ITA—1. Duties under this 
provision will be eliminated in 1999. Moreover, we understand that the 
semiconductor industry trade group is currently proposing through the 
International Trade Commission (ITC) that a duty-free provision for 
these furnaces be created under subheading 8514.10 for the balance of 
1998. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
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= (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 

tha tC ustoms is modifying and/or revoking five (5) rulings to reflect 
the proper classification of vertical oxidation/diffusion furnaces used 
for the processing of semiconductor devices in subheading 8514.10.40 
or subheading 8514.10.80, HTSUS, as appropriate, as resistance heated 
furnaces and ovens. 

HQ 961005, revoking NY 818472 and NY A81746, is set forth as “At- 
tachment A” to this document. HQ 961329 modifying NY 855845 is set 
forth as “Attachment B” to this document. HQ 961330 modifying NY 
862517 is set forth as “Attachment C” to this document. HQ 961332 
modifying NY A89407 is set forth as “Attachment D” to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c¢)(1)). 


Dated: April 7, 1998. 


MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


ttachments] 


[ATTACHMENT A|] 


DEPARTMENT OF THE TREASUR 
U.S. CUSTOMS SER 
Washington, DC, April 7, 1998. 
CLA-2 RR:CR:GC 961005 JAS 


Category: Classification 
Tariff No. 8514.10.40 and 8514.10.80 
2. DARRELL SEKIN JR 
DJS INTERNATIONAL SERVICES, INC 
PO. Box 612785 
DFW Airport, TX 75261 


Re: NY 818472 and NY A81746 Revoked; industrial furnace for diffusion, oxidation or 
annealing of semiconductor wafers, Subheading 8514.30.20; other resistance heated 
furnace; GRI 6. 

DEAR MR. SEKIN 

In NY 818472, dated February 20, 1996, the Director, Customs National Commodity Spe- 
cialist Division, New York, responded to your ruling request on behalf of Tokyo Electron 
Oregon and confirmed that the ALPHA-8D vertical furnace for the oxidation of semicon- 
ductor wafers was classifiable in subheading 8514.30.20, HTSUS, Harmonized Tariff 
Schedule of the United States (HTSUS), as other industrial or laboratory electric furnaces 
and ovens, and that the ALPHA-8C LP-CVD, a furnace incorporating alow pressure chem- 
ical vapor deposition unit, was classifiable in subheading 8479.89.85, HTSUS, asa machine 
or mechanical appliance having individual functions. 

NY A81746, dated April 17, 1996, amended NY 818472 by clarifying that in addition to 
the model 8D vertical furnace only the furnace component of the ALPHA-8C LP-CVD was 
being imported. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
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ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY 818472 and NY A81746 was published on February 25, 1998, in the 
CusSTOMS BULLETIN, Volume 32, Number 8. 


Facts: 


The ALPHA-8D vertical diffusion furnace was described in the ruling request as a fur- 
nace operating at atmospheric pressure with a normal temperature range of 850 to 1200 
degrees Centigrade, that is capable of oxide diffusion or oxidation, oxide deposition, or 
annealing, all operations used in preparing the surface of semiconductor wafers for later 
manufacturing operations. The ALPHA-8C furnace, operating at temperatures of 

between 500 and 850 degrees Centigrade, was described as acomponent ofa low pressure 
chemical vapor deposition (LPCVD) system for the processing of semiconductor wafers us- 
ing low pressure chemical vapor deposition. Vapor deposition technology involves the 
successive layering of thin films onto wafer substrates to form inductive coils, poles and 
connectors on the wafers which result in specific, measurable micro levels of semiconducti- 
vity. It now appears that both furnace models are, in fact, resistance heated, that is, the 
heating element is a metal resistance wire that is wrapped around the outside of the fur- 
nace tube to provide even heat throughout the zone. Alternating current from an element 
transformer heats the wire. The source of heat was not clear at the time NY 818472 andNY 
A81746 were issued. 

The provisions under consideration are as follows: 

8514 Industrial or laboratory electric * * * furnaces and ovens * * *; parts 
thereof: 
8514.10 Resistance heated furnaces and ovens: 
8514.10.40 For the manufacture of semiconductor devices on semiconduc- 
tor wafers 
8514.10.80 Other 


8514.30 Other furnaces and ovens: 
8514.30.20 For diffusion, oxidation or annealing of semiconductor wafers 


Issue: 


Whether the ALPHA-8D vertical furnace and the 8C furnace component of the AL- 
PHA-8 LPCVD are resistance heated. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI6 states in part that the classifi- 
cation of goods in the subheadings of a heading shall be according to the terms of those sub- 
headings and any related subheading notes, and to Rules 1 through 5 applied by 
appropriate substitution of terms. Only subheadings at the same level are comparable. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs provide a 
commentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Relevant ENs at p. 1463, state that electric furnaces and ovens of heading 85.14 are of 
many types used for many purposes. They are described as consisting essentially of amore 
or less closed space or vessel in which a relatively high temperature is obtained. Among the 
furnaces and ovens covered by heading 85.14 are (A) Resistance heated furnaces and 
ovens in which the heat is produced by the passage of a current through heating resistors 
(Emphasis original). The ALPHA-8D vertical diffusion furnace and the furnace compo- 
nent of the ALPHA-8C LP-CVD system both meet this description. 

For purposes of GRI 6, the furnace units will be classified in the subheading of heading 
8514 that most narrowly and specifically describes them, that is, the subheading having 
the requirements that are the more difficult to satisfy. In this case, subheading 8514.10 
describes a particular group of furnaces by their singular source of heat but without regard 
to any specific function they may perform. Subheading 8514.30 on the other hand, de- 
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scribes a residual group of furnaces but not those that are resistance heated. It is apparent 
that no resistance heated furnaces can be classified in subheading 8514.30 but that fur 
naces for diffusion, oxidation or annealing can be classified in subheading 8514.10 if they 
are resistance heated. Therefore, we conclude that subheading 8514.10, HTSUS, isa more 
specific provision for the furnace units in issue than is subheading 8514.30, HTSUS 
He di ng 
Under the authority of GRI 1, made applicable at the subheading level through GRI 6 
the ALPHA-8D vertical diffusion furnace and the model 8C furnace unit for the ALPHA-8 
LPCVD system are provided for in heading 8514. They are classifiable in subheadings 
8514.10.40 or 8514.10.80, HTSUS, as appropriate 
NY 818472, dated February 20, 1996, and NY A81746, dated April 17, 1996, are revoked 
In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)) 
MARVIN AMERNICK 
(for John Durant, Director. 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CusToMS SERVICE 
Washington, DC, April 7, 1998. 
CLA-2 RR:CR:GC 961329 JAS 
Category: Classification 
Tariff No. 8514.10.40 and 8514.10.80 
Mr. SHUMEI NAGAYA 
KokusalI ELEcTRIC Co., LTD. AMERICA 
3000 Marcus Avenue, Suite 3E11 
Lake Success, NY 11042 


Re: NY 855845 Modified; oxidation/diffusion furnace, resistance heated furnace; Sub 
heading 8514.30.20, other furnaces for diffusion, oxidation or annealing of semicon- 
ductor wafers; GRI 6. 


DEAR MR. NAGAYA 

NY 855845, which the Area Director of Customs, New York Seaport, issued to you on 
September 14, 1990, in part classified a vertical diffusion furnace in subheading 
8514.30.00, Harmonized Tariff Schedule of the United States (HTSUS), as other furnaces 
for diffusion, oxidation or annealing of semiconductor wafers. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of NY 855845 was published on February 25, 1998, in the Customs 
BULLETIN, Volume 32, Number 8. 

Facts: 

The merchandise in issue is the VERTRON model DD-802V vertical diffusion furnace 
designed to oxidize/diffuse the surface of silicon semiconductor wafers to prepare them for 
further processing. It has a working temperature range of between 400 to 1,200 degrees 
Centigrade and weighs between 1,300 and 1,700 kg. NY 855845 also addressed the VER- 
TRON model DJ-802V which combinesa furnace unit with a vacuum pump intoa low pres- 
sure chemical vapor deposition (LPCVD) system. The classification of the model DJ-802V 
is not in issue here. The VERTRON model DD-802V furnace is, in fact, resistance heated, 
that is, the heating element is a metal resistance wire that is wrapped around the outside of 
the furnace tube to provide even heat throughout the zone. Alternating current from an 
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element transformer heats the wire. These facts were not known at the time NY 85584! 
was issued 
The provisions under consideration are as follows 
8514 Industrial or laboratory electric * * * furnaces and ovens ; parts 
thereof: 
8514.10 Resistance heated furnaces and ovens: 
8514.10.40 For the manufacture of semiconductor devices on semiconduc- 
tor wafers 
8514.10.80 Other 
8514.30 Other furnaces and ovens: 


8514.30.20 For diffusion, oxidation or annealing of semiconductor wafers 
Issue 
Whether the VERTRON model DD-802V vertical diffusion furnace is resistance heated 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI6 states in part that the classifi- 
cation of goods in the subheadings of a heading shall be according to the terms of those sub- 
headings and any related subheading notes, and to Rules 1 through 5 applied by 
appropriate substitution of terms. Only subheadings at the same level are comparable. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs provide a 
commentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Relevant ENs at p. 1463, state that electric furnaces and ovens of heading 85.14 are of 
many types used for many purposes. They are described as consisting essentially of amore 
or less closed space or vessel in which a relatively high temperature is obtained. Among the 
furnaces and ovens covered by heading 85.14 are (A) Resistance heated furnaces and 
ovens in which the heat is produced by the passage of a current through heating resistors 
(Emphasis original). The VERTRON model DD-802V furnace meets this description. 

For purposes of GRI 6, this furnace will be classified in the subheading of heading 8514 
that most narrowly and specifically describes it, that is, the subheading having the require- 
ments that are the more difficult to satisfy. In this case, subheading 8514.10 describes a 
particular group of furnaces by their singular source of heat but without regard to any spe- 
cific function they may perform. Subheading 8514.30 on the other hand, describes a residu- 
al group of furnaces but not those that are resistance heated. It is apparent that no 
resistance heated furnaces can be classified in subheading 8514.30 but that furnaces de- 
signed to oxidize and/or diffuse silicon wafers can be classified in subheading 8514.10 if 
they are resistance heated. Therefore, we conclude that subheading 8514.10, HTSUS, isa 
more specific provision for the instant furnace than is subheading 8514.30, HTSUS 


Holding: 


Under the authority of GRI 1, made applicable at the subheading level through GRI 6, 
the VERTRON model DD-802V vertical diffusion furnace is provided for in heading 8514. 
It is classifiable in subheadings 8514.10.40 or 8514.10.80, HTSUS, as appropriate. 

NY 855845, dated September 14, 1990, is modified with respect to the VERTRON model 
DD-802V vertical diffusion furnace. In accordance with 19 U.S.C. 1625(c)(1), this ruling 
will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of 
rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of prac- 
tice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(¢)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
Washington, DC, April 7, 1998 
CLA-2 RR:CR:GC 961330 JAS 
Category: Classification 
Tariff No. 8514.10.40 and 8514.10.80 
Mr. MICHAEL MORGAN 
Kokusal ELECTRIC Co., LTD. AMERICA 
1961 Concourse Drive, Suite C 
San Jose, CA 95131-1729 
Re: NY 862517 Modified; oxidation/diffusion furnace, resistance heated furnace; sub- 
heading 8514.30.20, other furnaces for diffusion, oxidation or annealing of semicon- 


ductor wafers; GRI 6 


DEAR Mr. MORGAN 


2517 


NY 862517, which the Area Director of Customs, New York Seaport, issued to you on 
May 8, 1991, in part classified a vertical diffusion furnace in subheading 8514.30.00, Har- 
monized tariff Schedule of the United States (HTSUS), as other furnaces for diffusion, ox- 
idation or annealing of semiconductor wafers. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification NY 862517 was published on February 25, 1998, in the CUSTOMS 
BULLETIN, Volume 32, Number 8. 

Facts 


The merchandise in issue is the VERTRON model DD-808V vertical diffusion furnace 
designed to oxidize/diffuse the surface of silicon semiconductor wafers to prepare them for 
further processing. It has a working temperature range of between 400 to 1,150 degrees 
Centigrade and weighs approximately 1,500 kg. NY 862517 also addressed the VERTRON 
model DJ-803V which combines a furnace unit with a vacuum pump into a low pressure 
chemical vapor deposition (LPCVD) system. The classification of the model DJ—803V is not 
in issue here 

The subheading 8514.30.00, HTSUS, classification expressed in NY 862517 with respect 
to the VERTRON model DD-808V furnace was based on insufficient information as to its 
source of heat. It now appears that this furnace is, in fact, resistance heated, that is, the 
heating element is a metal resistance wire that is wrapped around the outside of the fur- 
nace tube to provide even heat throughout the zone. Alternating current from an element 
transformer heats the wire. 

The VERTRON models DD-803V and DJ-803V are successor models to the VERTRON 
models DD-802V and DJ-802V, the classification of which was addressed in NY 855845, 
dated September 14, 1990. The principal difference is that the older models process wafers 
up to six inches in diameter whereas the newer models can process 8-inch diameter wafers. 

The provisions under consideration are as follows: 

8514 Industrial or laboratory electric * * * furnaces and ovens * * *; parts 
thereof: 
8514.10 Resistance heated furnaces and ovens: 
8514.10.40 For the manufacture of semiconductor devices on semiconduc- 
tor wafers 
8514.10.80 Other 
8514.30 Other furnaces and ovens: 
8514.30.20 For diffusion, oxidation or annealing of semiconductor wafers 
Issue: 

Whether the VERTRON model DD-8038V vertical diffusion furnace is resistance heated. 

Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
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part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI6 states in part that the classifi- 
cation of goods in the subheadings of a heading shall be according to the terms of those sub- 
headings and any related subheading notes, and to Rules 1 through 5 applied by 
appropriate substitution of terms. Only subheadings at the same level are comparable 
The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs providea 
commentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 
Relevant ENs at p. 1463, state that electric furnaces and ovens of heading 85.14 are of 
many types used for many purposes. They are described as consisting essentially of amore 
or less closed space or vessel in which a relatively high temperature is obtained. Among the 
furnaces and ovens covered by heading 85.14 are (A) Resistance heated furnaces and 
ovens in which the heat is produced by the passage of a current through heating resistors 
(Emphasis original). The VERTRON model DD-803V furnace meets this description. 
For purposes of GRI 6, this furnace will be classified in the subheading of heading 8514 
that most narrowly and specifically describes it, that is, the subheading having the require- 
ments that are the more difficult to satisfy. In this case, subheading 8514.10 describes a 
particular group of furnaces by their singular source of heat but without regard to any spe- 
cific function they may perform. Subheading 8514.30 on the other hand, describes a residu- 
al group of furnaces but not those that are resistance heated. It is apparent that no 
resistance heated furnaces can be classified in subheading 8514.30 but that furnaces de- 
signed to oxidize and/or diffuse silicon wafers can be classified in subheading 8514.10 if 
they are resistance heated. Therefore, we conclude that subheading 8514.10, HTSUS, isa 
more specific provision for the instant furnace than is subheading 8514.30, HTSUS. 


Holding: 


Under the authority of GRI 1, made applicable at the subheading level through GRI 6, 
the VERTRON model DD-803V vertical diffusion furnace is provided for in heading 8514. 
It is classifiable in subheadings 8514.10.40 or 8514.10.80, HTSUS, as appropriate. 

NY 862517, dated May 8, 1991, is modified with respect to the VERTRON model 
DD-803V vertical diffusion furnace. In accordance with 19 U.S.C. 1625(c)(1), this ruling 
will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of 
rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of prac- 
tice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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{ATTACHMENT D} 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 
Washington, DC, April 7, 1998 
CLA-2 RR:CR:GC 961332 JAS 
Category: Classification 
Tariff No. 8514.10.40 And 8514.10.80 
DAVID KIRBY 
) ELECTRON AMERICA, IN‘ 
B. ] 


oulevara 


TX 787 


rove 


NY A89407 Modified; oxidation/diffusion furnace, resistance heated furnace; Sub- 


1eading 8514.30.20, other furnaces for diffusion, oxidation or annealing of semicon 
tor wafers; GRI 6 


DEAR MR. KIRBY 

NY A89407, which the Director, Customs National Commodity Specialist Division, New 
York, issued to you on November 25, 1996, in part classified a vertical diffusion furnace in 
subheading 8514.30.20, Harmonized Tariff Schedule of the United States (HTSUS), as 
yther furnaces for diffusion, oxidation or annealing of semiconductor wafers. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of NY A89407 was published on February 25, 1998, in the Customs 
BULLETIN, Volume 32, Number 8 


Pat 


The merchandise in issue is the Tokyo Electron (TEL) vertical diffusion furnace de- 
signed to oxidize/diffuse the surface of silicon semiconductor wafers to prepare them for 
further processing. It has a working temperature range of between 500 to 1,200 degrees 
Centigrade. NY A89407 also addressed the classification of the TEL low pressure chemical 
vapor deposition (LPCVD) system, the TEL Clean Track Mark 7 and Mark 8 coater/devel- 
oper machines, the TEL etchers and TEL probers. The classification of these machines is 
not in issue here 

Thesubheading 8514.30.20, HTSUS, classification expressed in NY A89407 with respect 
to the TEL vertical diffusion furnace was based on insufficient information as to its source 
of heat. It now appears that this furnace is, in fact, resistance heated, that is, the heating 
element is a metal resistance wire that is wrapped around the outside of the furnace tube to 
provide even heat throughout the zone. Alternating current from an element transformer 
heats the wire 

Che provisions under consideration are as follows: 

8514 Industrial or laboratory electric * * * furnaces and ovens * * *; parts 
thereof: 
8514.10 Resistance heated furnaces and ovens: 
8514.10.40 For the manufacture of semiconductor devices on semiconduc- 
tor wafers 
8514.10.80 Other 
8514.30 Other furnaces and ovens: 
8514.30.20 For diffusion, oxidation or annealing of semiconductor wafers 
Issue: 
Whether the TEL vertical diffusion furnace is resistance heated. 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI6 states in part that the classifi- 
cation of goods in the subheadings of a heading shall be according to the terms of those sub- 
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headings and any related subheading notes, and to Rules 1 through 5 applied by 
appropriate substitution of terms. Only subheadings at the same level are comparable 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs providea 
commentary on the scope of each heading of the Harmonized System and are thus useful ir 
ascertaining the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989) 

Relevant ENs at p. 1463, state that electric furnaces and ovens of heading 85.14 are of 
many types used for many purposes. They are described as consisting essentially of amore 
or less closed space or vessel in which a relatively high temperature is obtained. Among the 
furnaces and ovens covered by heading 85.14 are (A) Resistance heated furnaces and 
ovens in which the heat is produced by the passage of a current through heating resistors 
(Emphasis original). The TEL vertical diffusion furnace meets this description 

For purposes of GRI 6, this furnace will be classified in the subheading of heading 8514 
that most narrowly and specifically describes it, that is, the subheading having the require- 
ments that are the more difficult to satisfy. In this case, subheading 8514.10 describes a 
particular group of furnaces by their singular source of heat but without regard to any spe 
cific function they may perform. Subheading 8514.30 on the other hand, describes a residu 
al group of furnaces but not those that are resistance heated. It is apparent that no 
resistance heated furnaces can be classified in subheading 8514.30 but that furnaces de- 
signed to oxidize and/or diffuse silicon wafers can be classified in subheading 8514.10 if 
they are resistance heated. Therefore, we conclude that subheading 8514.10, HTSUS, isa 
more specific provision for the instant furnace than is subheading 8514.30, HTSUS 


Holding: 


Under the authority of GRI 1, made applicable at the subheading level through GRI 6, 
the TEL vertical diffusion furnace is provided for in heading 8514. It is classifiable in sub- 
headings 8514.10.40 or 8514.10.80, HTSUS, as appropriate. 

NY A89407, dated November 25, 1996, is modified with respect to the TEL vertical diffu- 
sion furnace. In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 
days after its publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pur- 


suant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or position in accor- 
dance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 








United States Court of 
International Trade 


One Federal Plaza 


New York, N.Y. 10007 


Chief Judge 
Gregory W. Carman 
ludges 
Jane A. Restani Donald C. Pogue 


Thomas J. Aquilino, Jr. Evan J. Wallach 
Richard W. Goldberg 


Senior Judges 
James L. Watson 
Herbert N. Maletz 
Bernard Newman 

Dominick L. DiCarlo 
Nicholas Tsoucalas 
R. Kenton Musgrave 


Clerk 


Raymond F. Burghardt 








Decisions of the United States 
Court of International Trade 


PUBLIC VERSION 
Slip Op. 98 


WIELAND-WERKE AG, LANGENBERG KUPFER UND MESSINGWERKE GMBH 
KG AND METALLWERKE SCHWARZWALD GMBH, PLAINTIFFS v. UNITED 
STATES, DEFENDANT, AND HUSSEY COPPER LTD., THE MILLER Co 
OUTOKUMPU AMERICAN BRASS, REVERE COPPER PRODUCTS, IN( 
INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS 
INTERNATIONAL UNION, ALLIED INDUSTRIAL WORKERS OF AMERICA 
(AFL-CIO), MECHANICS EDUCATIONAL SOCIETY OF AMERICA (LOCAL 56), 
AND UNITED STEELWORKERS OF AMERICA (AFL-CIO/CLC), DEFENDANT- 
INTERVENORS 


Remanded 
Decided March 6, 19% 


Al ? old & Pr rte yp ( la re E Reads 9 Ric ha “a é 
1, DC, for Plaintiffs 
‘rank W. Hunger, Assistant Attorney General; David 
ation Branch, Civil Division, United States Departme 
David W. Richardson, Of Counsel, Inter 
Administration, for Defendant 
i mn, Rill & Scott, (David A. Hartquist, Je 
C, for Defendant-Intervenors 


MEMORANDUM AND ORDER 


T 
i 


PRELIMINARY STATEMENT 
WALLACH, Judge: Plaintiffs, Wieland-Werke AG, Langenberg Kupfer- 
und-Messingerwerke GmbH, and Metallwerke Schwarzwald GmbH 
(collectively “Wieland”) contest certain aspects of the Department of 
Commerce, International Trade Administration’s (“Commerce”) final 
determination in Brass Sheet and Strip From Germany; Final Results of 
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Antidumping Duty Administrative Review and Determination Not To 
Revoke in Part, 61 Fed. Reg. 49,727 (Sept. 23, 1996) (“Final Results”), as 
unsupported by substantial evidence and contrary to law. They claim 
that Commerce was required to revoke the Antidumping Duty Order as 
it applied to Wieland. 

Commerce admits that it failed to provide the parties with an opportu- 
nity tocomment on some of the information upon which it relied in mak- 
ing its determination not to revoke the Antidumping Duty Order. 
Consequently, Commerce asks for a remand in order to provide the par- 
ties with an opportunity to comment, and to enable Commerce to recon- 
sider its determination in light of any comments received. For the 
reasons that follow, the Court grants Commerce’s request. This Court 
has jurisdiction under 19 U.S.C. § 1516a(a)(2) (1994) and 28 US.C. 
§ 1581(c) (1994). 


I] 
BACKGROUND 

The Final Results at issue are the eighth administrative review of the 
Antidumping Duty Order concerning brass sheet and strip from Germa- 
ny. See Antidumping Duty Order; Brass Sheet and Strip from the Feder- 
al Republic of Germany, 52 Fed. Reg. 6997 (Mar. 6, 1987) (“Order”). That 
Order was the result of an antidumping investigation initiated at the re- 
quest of Defendant-Intervenors Hussey Copper, Ltd., The Miller Com- 
pany, Outokumpu American Brass, Revere Copper Products, Inc., 
International Association of Machinists and Aerospace Workers, Inter- 
national Union, Allied Industrial Workers of America (AFL-CIO), Me- 
chanics Educational Society of America (Local 56), and United 
Steelworkers of America (AFL-CIO/CLC) (collectively “Petitioners”), 
among others not participating in this appeal. Final Determination of 
Sales at Less Than Fair Value; Brass Sheet and Strip From the Federal 
Republic of Germany, 52 Fed. Reg. 822 (Jan. 9, 1987). 

At Wieland’s request, Commerce initiated this review for the purpose 
of determining the dumping margin and considering whether the Order 
should be revoked as it applied to Wieland. See Initiation of Antidump- 
ing and Countervailing Duty Administrative Reviews, 60 Fed. Reg. 
19,017 (Apr. 14, 1995). Previously, Commerce had found that Wieland 
had a de minimis margin in both the sixth and seventh administrative 
reviews. See Brass Sheet and Strip From Germany; Final Results of An- 
tidumping Duty Administrative Reviews, 60 Fed. Reg. 38,542, 38,546 
(Jul. 27, 1995) and Brass Sheet and Strip From Germany; Final Results 
of Antidumping Duty Administrative Review, 60 Fed. Reg. 38,031, 
38,035 (Jul. 25, 1995), respectively. 

On May 6, 1996, Commerce issued its preliminary results, finding ade 
minimis dumping margin and indicating that it intended to grant Wie- 
land’s request to revoke the Order. Brass Sheet and Strip From Germa- 
ny; Preliminary Results of Antidumping Duty Administrative Review 
and Notice of Intent To Revoke Order in Part, 61 Fed. Reg. 20,214 (May 6, 
1996) (“Preliminary Results”). After the Preliminary Results were is- 
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sued, Petitioners expressed concern about the intent to revoke and sub- 
mitted new factual information on the issue of whether it was likely that 
Wieland would resume dumping. Commerce rejected that information 
as untimely, but subsequently collected additional information on its 
own. That data included the information untimely submitted by Peti- 
tioners and rejected by Commerce pursuant to 19 C.FR. § 353.31(a)(3) 
(1996). See Final Results Analysis Mem. at 3, Administrative Record 
(“AR”), Fiche 14, Fr. 1. Commerce had rejected two articles (Boerson Zei- 
tung from March 5, 1996 and Handelsblatt from March 7, 1996) as well 
as statistical information regarding U.S. imports of brass, and then 
gathered the same information. See June 5, 1996 Pet. Case Brief, at ap- 
pendix 1 to Def.-Int.’s Oppos. To Plaintiff's Mot. for Jdmt on the Agency 
Record and Final Results Analysis Mem., Appendix 2, AR, Fiche 14, Fr. 
1. Commerce also obtained material that it had not previously rejected 
as untimely. Those articles were from the following publications: Metal 
Bulletin, Purchasing, Metal Statistics, American Metal Market, and 
1985 U.S. Foreign Trade Highlights. Final Results, 61 Fed. Reg. at 
49730-31; Final Results Analysis Mem., Appendix 2, AR, Fiche 14, Fr. 1. 

Although Commerce used this information in reaching its Final Re- 
sults, it failed to provide the parties with an opportunity to comment 
upon it. Subsequently, even though the investigation resulted in a zero 
dumping margin for Wieland, Commerce did not revoke the Order with 
respect to Wieland. Final Results, 61 Fed. Reg. at 49,732. Commerce was 
not satisfied that there was no likelihood that Wieland would resume 
dumping if the order were revoked. Id. 

Il 
DISCUSSION 
A 
STANDARD OF REVIEW 

In reviewing a final ITA determination, this Court will “hold unlawful 
any determination, finding, or conclusion found * * * to be unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B). “Substantial evidence ‘is some- 
thing less than the weighing of the evidence, and the possibility of draw- 
ing two inconsistent conclusions from the evidence does not prevent the 
administrative agency’s finding from being supported by substantial ev- 
idence.’” Matsushita Elec. Indus. Co., Lid. v. United States, 3 Fed. Cir. 
(T) 44, 51, 750 F2d 927, 933 (1984) (quoting Consolo v. Federal Mari- 
time Comm’n, 383 U.S. 607, 619-20 (1966)). The Court is not to weigh 
the quality or quantity of the evidence or to reject finding on grounds of 
a “differing interpretation” of the record. Timken Co. v. United States, 
12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff’d, 894 F.2d 385 (Fed. 
Cir. 1990). 

In reviewing an agency’s construction of the statute that the agency 
administers, the Court’s initial inquiry is to determine “whether Con- 
gress has directly spoken to the precise question at issue.” Chevron 
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U.S.A. Inc. v. Nat. Resources Defense Council, Inc., 467 U.S. 837, 842 
1984). “If Congress has explicitly left a gap for the agency to fill, there is 
an express delegation of authority to the agency to elucidate a specific 
provision of the statute by regulation.” Id. at 843-44. Consequently, 
“(t]he court will defer to the agency’s construction of the statute as a 
permissible construction if it ‘reflects a plausible construction of the 
plain language of the statute[s] and does not otherwise conflict with 
Congress’ express intent.’” Torrington Co. v. United States, 82 F.3d 
1039, 1044 (Fed. Cir. 1996) (citations omitted). 
B 

COMMERCE APPLIED THE CORRECT LEGAL STANDARD BECAUSE THE 

PHRASE “NO LIKELIHOOD OF” HAS THE SAME MEANING AS “NOT LIKELY 

TO” 

Wieland’s primary argument is that the phrase “no likelihood” sets a 
different and higher standard than the words “not likely to”. As a mat- 
ter of proof, Wieland has failed to carry its burden to establish that prop- 
osition, and as a matter of law, it fails under standard rules of statutory 
construction. 

The statute provides that “(t]he administering authority may revoke, 
in whole or in part, * * * an antidumping duty order or finding, * * * af- 
ter [a periodic review of amount of duty]. * * *” 19 U.S.C. § 1675(d)(1) 
(1994). Commerce has implemented regulations in accordance with the 


broad discretion granted to it by the statute. Commerce’s regulations 
provide: 


The Secretary may revoke an order in part if the Secretary concludes 
that: 


(i) One or more producers or resellers covered by the order have sold 
the merchandise at not less than foreign market value for a period 
of at least three consecutive years; 

(ii) It is not likely that those persons will in the future sell the mer- 
chandise at less than foreign market value; and 

(iii) For producers or resellers that the Secretary previously has de- 
termined to have sold the merchandise at less than foreign market 
value, the producers or resellers agree in writing to their immediate 
reinstatement in the order, as long as any producer or reseller is 
subject to the order, if the Secretary concludes under § 353.22(f) 
that the producer or reseller, subsequent to the revocation, sold the 
merchandise at less than foreign market value. 


19 C.ER. § 353.25(a)(2)(i) (1996). Thus, in addition to three consecutive 
years of zero or de minimis dumping margins and certification that they 
will agree to the reinstatement of the order if necessary, Commerce 
must be satisfied that the respondents are not likely to dump in the fu- 
ture before it will revoke the Order. 

The parties agree that Wieland satisfied the first and third require- 
ments, but hotly contest whether Wieland is likely to dump again, i.e., 
the second requirement. Wieland claims that Commerce used the incor- 
rect legal standard with regard to this issue. In refusing to revoke the 
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Order, Commerce stated: “the Department must * * * be satisfied that 
there is no likelihood of resumption of dumping * * * before revoking an 
order * * *(19C.FR. 353.25(a)(2)(ii)).” Final Results, at 49730. Wieland 
claims that “[t]his language requires the Department to be absolutely 
certain that no dumping will recur [in contravention to 19 C.FR. 
353.25(a)(2)(ii)].” Plaintiffs’ Mem. In Supp. of Mot. for Jdmt at 4 (em- 
phasis in original). According to Wieland, this is a different standard 
than that set forth in the statute and regulation allowing Commerce the 
discretion to revoke a dumping order when it is “not likely that” those 
persons will in the future engage in dumping. Wieland’s argument fails. 

In 1989, Commerce amended the regulations to change the language 
in 19 C.ER. § 353.25(a)(2)(ii) from “no likelihood” to “not likely” to en- 
gage in future dumping. Compare 19 C.FR. § 353.54(a) (1988) (no likeli- 
hood), with 19 C.ER. § 353.25(a) (1996) (not likely). Commerce never 
offered an explanation for the change in wording. However, in discuss- 
ing the comments it received in response to the proposed change, Com- 
merce stated: “(t]he statute gives the Secretary broad discretion in 
deciding when to revoke an order. The Secretary has determined that a 
pre-condition of revocation under this paragraph is that the Secretary 
be satisfied that there is no likelihood of future sales at less than foreign 
market value.” Antidumping Duties; Final Rule, 54 Fed. Reg. 12,742, 
12,758 (Mar. 28, 1989) (revising 19 C.FR. Part 353). Subsequently, Com- 
merce has “used the phrases ‘not likely’ and ‘no likelihood’ interchange- 
ably, and consistently failed to draw a legal distinction between the two. 


view and Determination Not To Revoke Order In Part; Dynamic Ran- 
dom Access Memory Semiconductors of One Megabyte or Above From 
The Republic of Korea, 62 Fed. Reg. 39,809, 39,813 (July 24, 1997) 
(“DRAMS From Korea”); see Frozen Concentrated Orange Juice From 
Brazil; Final Results and Termination in Part of Antidumping Admin- 
istrative Review; Revocation in Part of the Antidumping Duty Order, 56 
Fed. Reg. 52,510, 52,511 (Oct. 21, 1991) (Commerce stated “[w]e con- 
clude from the evidence in the record that there is no likelihood of future 
sales at less than foreign market value. * * *”). 

Commerce’s use of the phrases “no likelihood” and “not likely” is in 
accordance with the normal usages of the English language because 
these phrases mean the same thing. The Oxford English Dictionary defi- 
nes “likelihood” as “the quality or fact of being likely or probable”. Jd. at 
948, vol. VIII (2d ed. 1989). “Likely” is defined as “[h]aving an appear- 
ance of truth or fact; that looks as if it would happen, be realized, or 
prove to be what is alleged or suggested; probable.” Id. at 949. Webster’s 
Third New International Dictionary defines “likelihood” as “probabili- 
ty” and “likely” as “of such a nature or so circumstanced as to make 
something probable”. Id. at 1310 (1993). Thus, the phrases at issue have 


ver, DRAMS From Korea 
svocation cases but simply summarizes Com > is no Icgal difference bet 


‘ly to resume dumping” and “no likclihood of resumption of dumping 
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the same meaning and can be used interchangeably. Commerce did not 
err in the legal standard it applied in the Final Results.* 
C 
l'HIs CASE Is REMANDED TO COMMERCE TO ALLOW THE ParTIEs TO 
COMMENT ON CERTAIN INFORMATION 

Wieland also argues that Commerce’s use of information that was ob- 
ained after the preliminary results were issued is contrary to law and 
hat such information should be stricken from the record. Wieland 
claims that the Court should order Commerce to revoke the Order as it 
applies to Wieland because there is support on the record for revocation. 
Commerce admits that it did rely on information on which the parties 
were not given an opportunity to comment. Commerce requests a re- 
mand to rectify this error. The Court rejects Wieland’s argument and re- 
mands to allow the parties to comment on that information and for 
Commerce to reconsider its decision not to revoke the Order in view of 
the comments. 


t 
\ 
tT 
t 


lhe statute provides that the record for review by this Court is, inter 
via: “acopy of all information presented to or obtained by the Secretary, 
the administering authority, or the Commission during the course of the 
administrative proceeding. * * *” 19 U.S.C. § 1516a(b)(2)(A)(i) (1994). 
In collecting information, Commerce “may request any person to sub- 
mit factual information at any time during the proceeding.” 19 C.ER. 
§ 353.31(b)(1) (1996).° The statute provides, inter alia: 

t]he administering authority * * * before making a final deter- 
mination * * * shall cease collecting information and shall provide 
the parties with a final opportunity to comment on the information 
obtained by the administering authority * * * upon which the par- 
ties have not previously had an opportunity to comment. * * * 
19 U.S.C. § 1677m(g) (1994). Thus, Commerce has great discretion as to 
how and when it collects information so long as it gives the parties an 
opportunity to comment on that information. 

Interested parties may also give information to Commerce. However, 
Commerce's regulations provide: “[t]he Secretary will not consider in 
the final determination or the final results, or retain in the record of the 
proceeding, any factual information submitted after the applicable time 
limit. * * *” 19 C_FR. § 353.31(a)(3) (1996). Commerce must provide an 
opportunity for the parties to comment on information submitted to it 
before it makes a determination. 19 U.S.C. § 1677m(g) (1994). 

The Court must decide whether Commerce may strike untimely in- 
formation submitted to it by a party, gather, inter alia, the identical in- 
formation, and then rely upon the information in the final decision 
without giving the parties the opportunity to comment on the informa- 
tion. Here, petitioners attempted to add information to the record after 
the deadline for submission of factual information. While Commerce did 


d on January 15, 1998, Wicland’s counscl conceded that these phrases both mean the same thing 


urt rejects Wicland’s argument that Commerce could only request information from the partics 
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strike this information from the record, it then gathered the same infor- 
mation as well as other information and relied on it in the Final Results 
without giving the parties an opportunity to comment on it. Final Re- 
sults Analysis Mem. at 3, AR, Fiche 14, Fr. 1; see Final Results, 61 Fed 
Reg. at 49730-31. 

“Antidumping proceedings are investigatory, not adjudicatory.” Tim- 
ken Co. v. United States, 10 CIT 86, 92, 630 F. Supp. 1327, 1333 (1986) 
(citations omitted); see NEC Corp. v. United States, 978 F. Supp. 314, 329 
(CIT 1997).4 The statute clearly permits Commerce to obtain informa- 
tion on its own initiative rather than just relying on information sub- 
mitted to it. See 19 U.S.C. § 1516a(b)(2)(A) and § 1677m(g) (1994). As a 
result, Commerce has an obligation to investigate by gathering informa- 
tion either on its own initiative or through submissions to it. See Free- 
port Minerals Co. v. United States, 4 Fed. Cir. (T) 16, 21, 776 F2d 1029, 
1034 (1985) (Commerce erred in refusing to require respondents to sub- 
mit current information); see also Rhone-Poulenc v. United States, 927 
F Supp. 451, 456 (CIT 1996) (“Commerce’s failure to perform an inde- 
pendent investigation of the facts related to this issue falls short of its 
statutory duty to investigate antidumping cases and assign fair anti- 
dumping margins”). 

While at first blush it is troubling that Commerce gathered and relied 
upon the same information it was not allowed to consider when sub- 
mitted by petitioner, in the absence of bad faith or clear governmental 
misconduct the statute’s broad grant of discretion to Commerce in con- 
ducting investigations permits this action. Thus, although Commerce 
has promulgated regulations requiring it to strike untimely information 
submitted to it, this does not restrict Commerce’s ability to gather the 
same information on its own initiative. 

Nevertheless, it was improper for Commerce not to allow the parties 
to comment on this information. The Court remands to correct this 
oversight.® Consequently, the Court cannot reach the issue of whether 
there is substantial evidence on the record to support the conclusion 
that the Order should not be revoked. 


IV 
CONCLUSION 

For the foregoing reasons, this matter is remanded to Commerce with 
instructions that Commerce shall allow the parties to comment upon in- 
formation relevant to the issue of the partial revocation. If necessary, 
Commerce shall adjust its determination. Commerce has sixty (60) days 
to conduct the remand proceeding. Commerce’s determination in all 
other respects is sustained. 


12 CIT 937, 947, 698 F. Supp. 275, 283 (1988) (“Unfair trade proceedings are sometim 


1¢ agency actions which are being reviewed might be best described as quasi-adjudicator 


t that it be allowed to submit facts to rebut the information relied upon by Commerce. The stat 
ute allows the parties to comment on information collected by Commerce before a decision is issued by Commerce 


ut specifically 
provides that “[c]omments containing new factual information shall be disregarded.” 19 U.S.C. 1677m(g) (1994) 
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OPINION 
MUSGRAVE, Senior Judge: In this action the Court considers defen- 
dant U.S. Department of Commerce’s (““DOC” or “Commerce”) Final 
Results of Redetermination Pursuant to Court Remand. Plaintiffs NEC 
Home Electronics, Ltd. and NEC Technologies, Inc. (“NEC”) challenge 
the Final Results and seek a further remand to recalculate an imposed 


dumping duty. 


BACKGROUND 

This case concerns the calculation by Commerce of an antidumping 
duty in connection with NEC’s sales of televisions over a four year per- 
iod. The subject merchandise was produced by NEC Home Electronics, 
Ltd., (“NECHE”), and distributed by NECHE’s related sales companies 
in the home market (““NECSCs”) and in the U.S. market (““NECHE 
(USA)”) (collectively “NEC”). Commerce published the final results of 
its antidumping duty administrative review in 1989, and NEC chal- 
lenged the DOC’s methodology and conclusions. 

In calculating the foreign market value (“FMV”) of NEC’s merchan- 
dise for comparison with the U.S. price and determination of a dumping 
margin,! Commerce based FMV on sales by the NECSCs to their unre- 
lated customers. See Television Receivers, Monochrome and Color, from 
Japan; Final Results of Antidumping Duty Administrative Review and 
Determination Not To Revoke in Part, 54 Fed. Reg. 35,517 (1989). NEC 
challenged that decision on the grounds that its sales between NECHE 
and the NECSCs, while related parties, were at arm’s length, and there- 
fore these transactions should be the basis for determining FMV. The 


+ Congress has recently altered this nomenclature, replacing “foreign market value” and “U.S. price” with “normal 


value” and “export price,” respectively. See 19 U.S.C. §§ 1677a and 1677b (1994). The changes have no substantive 
effect on the analysis herein 
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DOC found that NEC had not provided data to support its assertion and 
rejected this argument Jd. at 35,522. 

Upon review, this Court affirmed the DOC’s conclusion. NEC Home 
Electronics, Ltd. v. United States, 18 CIT 336 (1994). The Court found 
that the DOC could not examine NEC’s sales to related parties to deter- 
mine whether they were at arm’s length because that information had 
been submitted in an untimely fashion. Id. at 339-40. However, NEC ap- 
pealed and the Court of Appeals for the Federal Circuit (“CAFC”) af- 
firmed in part, vacated in part, and remanded the case to this Court with 
instructions to return the case to Commerce. NEC Home Electronics, 
Ltd. v. United States, 13 Fed. Cir. (T) , 04 F3d 736 (1995). The CAFC 
found that Commerce never rejected NEC’s argument on grounds of un- 
timeliness, and in fact had provided no express reason for rejecting 
NEC’s argument. The CAFC concluded that it was “powerless to affirm 
an administrative action on a ground not relied upon by the agency.” Id. 
at _—, 54 F3d at 748 (citation omitted). The CAFC remanded the case 
with instructions to this Court for remand to the DOC, where NEC’s 
arm’s length transaction argument was to be given due consideration. 

The CAFC limited further review to two specific issues, both of which 
are now before this Court. First, NEC argued that the Japanese com- 
modity tax, imposed on related party sales in its home market, made its 
sales to its related sales companies the equivalent of arm’s length trans- 
actions and therefore within the ITA’s statutory authority to consider in 
determining FMV. Second, NEC argued in the alternative that if NEC’s 
related party sales were not used, then Commerce should make a level of 
trade adjustment to FMV on the grounds that NEC’s home market sales 
were on the same commercial level of trade as its sales in the U.S. mar- 
ket. The CAFC directed this Court to order Commerce to consider both 
of these assertions. 

In remanding the case to Commerce, this Court ordered that: 


(1) the Department of Commerce will consider plaintiffs’ Japanese 
commodity tax argument, advanced in support of the claim that 
NECHE’s sales to NECSCs were made at arm’s length and, there- 
fore, should have been used to calculate foreign market value, based 
upon the information contained in the administrative record with 
respect to this argument, including the affidavit [of NEC’s expert]; 
and, (2) if the Department of Commerce rejects plaintiffs’ commod- 
ity tax argument and refuses to use NEC’s related-party sales in the 
home market for calculating foreign market value, the Department 
of Commerce will consider the evidence and arguments presented 
by plaintiffs with regard to their claim for a level-of-trade adjust- 
ment, including the affidavits of [NEC’s experts]; and, (a) if the De- 
partment of Commerce finds either of plaintiffs’ methods for 
calculating the level-of-trade adjustment satisfactory, it will grant 
the adjustment; and (b) if the Department of Commerce finds both 
plaintiff's methods for calculating the level-of-trade adjustment 
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unsatisfactory, it will reject the claim for a level-of-trade adjust- 
ment, stating its reasons for the rejection. 


19 CIT 1283 (1995). 

Pursuant to this order, Commerce examined NEC’s arguments and 
provided this Court with its Final Results of Redetermination Pursuant 
to Court Remand, NEC Home Electronics, Ltd. v. United States (1996) 
(“Redetermination”). In the Redetermination, Commerce rejected 
NEC’s evidence that its obligation to comply with the Japanese com- 
modity tax law established that its sales to related parties were at arm’s 
length. Commerce did not reach the level of trade adjustment issue. Af- 
ter receiving the Redetermination, the Court entertained comments 
from the parties, in which NEC challenged the DOC’s conclusion and 
asked the Court to remand the case to Commerce for further reconsid- 
eration. For the reasons that follow, the Court grants NEC’s request. 


STANDARD OF REVIEW 


In reviewing antidumping determinations, the Court “shall hold un- 
lawful any determination, finding, or conclusion found * * * to be un- 
supported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Under this 
standard, the Court must first determine whether the agency, in its 
methodology, has given proper effect to the statute that it is charged 
with administering. The Court will “evaluate for reasonableness the 
way in which [an agency] chose to interpret” the statute it is applying. 
Micron Technology, Inc. v. United States, 15 Fed.Cir.(T)__, ,117 
F3d 1386, 1396 (1997); Chevron U.S.A. Inc. v. Natural Resources De- 
fense Council, Inc., 467 U.S. 837, 842-43, 104 8. Ct. 2778, 2781-82, 81 
L.Ed.2d 694 (1983). “As long as the agency’s methodology and proce- 
dures are reasonable means of effectuating the statutory purpose, and 
there is substantial evidence in the record supporting the agency’s con- 
clusions, the court will not impose its own views as to the sufficiency of 
the agency’s investigation or question the agency’s methodology.” Cer- 
amica Regiomantana, S.A. v. United States, 10 CIT 399, 404-05, 636 F. 
Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 1137 (1987) (cita- 
tions omitted). The Court must then determine whether the agency’s 
determinations or conclusions are supported by substantial evidence, 
which “means such relevant evidence as a reasonable mind might accept 
as adequate to support aconclusion.” Universal Camera Corp. v. NLRB, 
340 U.S. 474, 477, 71 S. Ct. 456, 459, 95 L.Ed. 456 (1951) (citations 
omitted). “[Substantial evidence] is something less than the weight of 
the evidence, and the possibility of drawing two inconsistent conclu- 
sions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.” Consolo v. Fed- 
eral Maritime Comm’n, 383 U.S. 607, 620, 86 S. Ct. 1018, 1026, 16 
L.Ed.2d 131 (1966) (citations omitted). The Court will “sustain [an 
agency’s] determination if it is reasonable and supported by the record 
as a whole, including whatever fairly detracts from the substantiality of 
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the evidence.” Negev Phosphates, Ltd. v. United States, 12 CIT 1074, 
1077, 699 F. Supp. 938, 942 (1988) (citations omitted). 
DISCUSSION 

At the time of the administrative review at issue, the antidumping 
statute permitted Commerce to base its dumping calculation on trans- 
actions between related parties such as NEC and the NECSCs. The reg- 
ulations provided, however, that the DOC “ordinarily” would not use 
such related-party transactions “unless such sales are demonstrated to 
the satisfaction of the Secretary to be at prices comparable to those at 
which such or similar merchandise is sold to persons unrelated to the 
seller.” 19 C.ER. § 353.22(b) (1988). The regulations also provided that 
the price comparison underlying the dumping calculation would “gen- 
erally” be based on transactions at the same level of trade. 19 C.FR. 
§ 353.19 (1988). If sales at the same level of trade were insufficient in 
number, then the regulations provided that “the comparison will be 
made at the nearest comparable commercial level of trade and appropri- 
ate adjustments will be made for differences affecting price comparabili- 
ty.” Id. Thus, if the related-party NEC-NECSC transactions were at 
arm’s length, § 353.22 required the DOC to base its dumping calcula- 
tions on those sales; otherwise, under § 353.19, NECSCs’ home market 
sales to the first unrelated party could be used, but with a level-of-trade 
adjustment to assure an appropriate “apples-to-apples” comparison. 
The issue presented is whether Commerce properly applied its regula- 
tions to the data provided by NEC. The Court rejects Commerce’s Rede- 
termination conclusion based on its failure to follow the regulations. 

NEC argues that Commerce failed to comply with the remand order 
and that the DOC did not give full consideration to NEC’s commodity 
tax argument. Commerce argues that it dismissed the commodity tax 
argument on the ground that the method for determining a market 
price under the commodity tax standard did not comport with DOC 
standards and practices. NEC contends that the commodity tax stan- 
dard is virtually identical to the DOC’s standards. 

The Court agrees with NEC that the commodity tax is virtually iden- 
tical to the DOC’s standards, and that NEC’s compliance with the tax 
law is evidence that the prices charged to related parties are equivalent 
to prices charged at arm’s length. In Zenith Radio Corp. v. United 
States, 9 CIT 110, 606 F Supp. 695 (1985), aff'd, 783 F2d 184 (Fed. Cir. 
1986), this Court found the Japanese commodity tax to be a useful tool 
for deciding whether a transaction was made at arm’s length, although 
in that case commodity tax information was offered as a surrogate for 
constructed value, not FMV. “The Japanese Commodity Tax Law de- 
fines the taxable basis of the television sets in terms which are virtually 
identical to the terms of foreign market value.” Jd at 112 n.7, 606 F. 
Supp. at 698 n.7. Thus, “[bly a fortiori reasoning they [the DOC] are cer- 
tainly authorized to use secondary evidence of price (such as the com- 
modity tax information) when direct evidence is not sufficient or 
usable.” Jd. at 112, 606 F. Supp. at 698-99. 
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NEC submitted an affidavit which provides such secondary evidence 
of price. Mr. Kentaro Kono, the Comptroller of NECHE, states in this 
affidavit that the related-party sales price is an accurate measure of for- 
eign market value because the price 


must be at an amount equivalent to the freely-offered selling price 
of the commodity for sale to any wholesale purchaser, in the ordi- 
nary course of trade and in the usual quantities, at the time of trans- 
fer from manufacturer to wholesaler. 


Pl.’s Comments on the Dept. of Commerce’s Remand Determination, 
Ex. A at 2. NEC states that “[t]his element of the Japanese tax law is 
indistinguishable from the ‘arm’s length’ price on which [the ITA] bases 
foreign market value. The antidumping statute defines ‘foreign market 
value’ as the price ‘at which such or similar merchandise is sold * * * in 
the principal markets of the country from which exported, in the usual 
quantities and in the ordinary course of trade for home consumption.” 
Id. at 20 (citing 19 U.S.C. § 1977b(a)(1) (1988)). NEC’s argument that 
the two definitions of market price are virtually identical and inter- 
changeable for purposes of determining FMV is persuasive. 

Commerce dismissed NEC’s proposed standard, and the Redeter- 
mination does not reach the merits of the commodity tax argument. 
Commerce states in its defense that it is not required to use related- 
party sales data, which is the crux of NEC’s commodity tax argument, 
“unless such sales are demonstrated to the satisfaction of the Secretary 
to be at prices comparable to those at which such or similar merchandise 
is sold to persons unrelated to the seller.” 19 C.FR. § 353.22(b) (1998). 
The DOC argues that this standard is permissive and ie great lati- 
tude in determining whether a related party sale can be used in calculat- 
ing FMV. NEC contends that the DOC’s standard is unreasonable 
because it cannot be met, and that the DOC has made it impossible for a 
party to establish an issue to the “satisfaction of the Secretary” under 
the standard the DOC has set forth. 

Commerce, both in the initial Final Determination and in the Rede- 
termination, refused to use the commodity tax standard because NEC 
had not presented evidence of prices for unrelated parties. However, the 
CAFC forbade the DOC from using a standard which demands evidence 
of unrelated party sales, because it presented NEC with an impossibil- 
ity: NECHE makes no unrelated party sales, and thus the only price in- 
formation it can directly show is that of its sales to the related NECSCs. 
The CAFC held that the use of this standard by Commerce constituted 
an abuse of discretion. NEC Home Electronics, Ltd. v. United States, 13 
Fed. Cir. (T) at ___, 54 F3d at 745. The CAFC discussed this unreason- 
able standard with respect to the DOC’s review of NEC’s level-of-trade 
adjustment argument, see infra. However, the DOC’s use of the same 
unlawful standard in refuting NEC’s commodity tax argument is equal- 
ly unreasonable and constitutes a similar abuse of discretion. Despite 
the CAFC admonition, Commerce’s brief supporting its Redetermina- 
tion employs the same unreasonable standard which, in effect, penalizes 
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NEC for a lack of evidence of unrelated party sales. Def.’s Resp. to Pl.’s 
Comments at 13-16. Thus, the Court agrees with NEC that the DOC has 
made it impossible to establish whether sales have been made at a fair 
market value. 

Commerce cannot penalize NEC for a lack of unrelated party sales 
data when there is statutory authority to consider NEC’s related party 
sales data. The antidumping regulations provide, as quoted above, that 
the DOC cannot consider related party sales data unless the sales are a 
price comparable to that price offered to unrelated parties. The Court 
finds that evidence of NEC’s compliance with the Japanese Commodity 
Tax (hereinafter “JCT”) is sufficient to establish that NEC’s sales to its 
related sales companies were at a price comparable to that which would 
have been offered to unrelated parties had it made such sales. The Court 
concludes that NEC has established that its sales to related parties were 
equivalent to prices charged at arm’s length and must be the basis for 
determining FMV. 

In sum, the CAFC remanded because Commerce did not consider 
NEC’s commodity tax argument at all, rejecting without comment 
NEC’s evidence and affidavits. On the question of whether Commerce 
fully considered NEC’s submissions in the Redetermination, the Court 
finds that it has not. Commerce reviewed all of NEC’s evidence, but sub- 
jected the evidence to a standard that the CAFC found unreasonable, 
and therefore the DOC’s conclusions cannot be based upon substantial 
evidence. Commerce again used an unreasonable standard which the 
CAFC specifically stated was inappropriate in this case. The Court re- 
mands this issue to Commerce for further redetermination. Commerce 
is ordered upon remand to recalculate NEC’s FMV and antidumping du- 
ty. FMV shall be based upon the data that NEC provided establishing a 
market price based upon its sales to related parties in its home market 
plus the additions imposed by the Japanese government pursuant to the 
JCT. Commerce shall then recalculate the antidumping duty in accor- 
dance with the new FMV value and under the proper standard set forth 
by the CAFC. Because NEC has provided sufficient evidence demon- 
strating that Commerce did not follow the remand order of the CAFC or 
this Court, and establishing its eligibility for a recalculation of FMV and 
duty, the Court need not and does not review the level-of-trade adjust- 
ment issue. 


CONCLUSION 


For the foregoing reasons, the Court does not affirm the ITA’s Final 
Results of Redetermination Pursuant to Court Remand. The Court re- 


mands the case to the ITA for redetermination consistent with this opin- 
ion. 
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OPINION 


POGUE, Judge: This matter is before the Court on the motion of Plain- 
tiffs, Asocolflores!, sixteen individual producers, exporters and import- 
ers of fresh cut flowers from Colombia, and Defendant-Intervenor, the 
Floral Trade Council (“FTC”), for judgment on the agency record, pur- 
suant to U.S. CIT Rule 56.2. The parties filed separate actions challeng- 
ing certain aspects of the Department of Commerce’s final results of the 
consolidated fifth, sixth, and seventh administrative reviews of the anti- 
dumping duty order on Certain Fresh Cut Flowers From Colombia. The 
actions were consolidated. 

The Court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994) and 
19 US.C. § 1516a(a)(2)(B)(iii)(1994). 

The sixteen producers/exporters/importers consist of the following: 
(1) Flores del Rio Group, (2) HOSA Group, (3) Eden Floral Farms, 
(4) Equiflor, (5) Espirit Miami, (6) Floralex, Ltda., (7) Flores de Exporta- 
cion S.A., (8) Agricola Guacari, S.A., (9) Flores Altamira, S.A., (10) Four 
Farmers Inc., (11) Santa Helena, S.A., (12) Flores Del Salitre Ltda., 
(13) S.B. Talee De Colombia Ltda., (14) Agrodex Group, (15) Caicedo 
Group, and (16) Santana Group. 

The parties raise eleven issues: (1) inflation adjustments; (2) imputed 
US. credit expenses; (3) U.S. selling expenses; (4) allocation of cost of 


1 Plaintiff Asocolflores includes, Asociacion Colombiana de Exportadores de Flores, the Association of Floral Im- 
porters of Florida and 81 individual Colombian producers 
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production; (5) application of best information available; (6) collapsing 
parties; (7) interest income offset; (8) commissions paid to related con- 
signees; (9) calculation of foreign market value; (10) third country sel- 
ling expenses; and (11) cash deposit instructions.? 

BACKGROUND 

Following investigations by the Department of Commerce (“Com- 
merce” or “Department”) and the U.S. International Trade Commis- 
sion, an antidumping duty order was entered against Certain Fresh Cut 
Flowers From Colombia in 1987. That antidumping duty order covered 
standard carnations, miniature (spray) carnations, standard chrysan- 
themums, and pompon chrysanthemums. See Certain Fresh Cut Flow- 
ers From Colombia, 52 Fed. Reg. 8,492 (Dep’t Commerce March 18, 
1987)(amend. final det.). The order imposed an estimated antidumping 
duty rate on all entries of the subject merchandise for the period of in- 
vestigation (“POI”). See Sections 735, 736 of the Tariff Act of 1930, as 
amended 19 U.S.C. §§ 1673d(c), 1673e (1988). It also established the 
duty deposit rate for all merchandise entered after the issuance of the 
order and prior to the issuance of a revised rate pursuant to section 
1675. Id. 

The antidumping statute provides for the Department of Commerce 
to conduct an administrative review of an antidumping duty order upon 
the request of an interested party. 19 U.S.C. § 1675. Asa result of the ad- 
ministrative proceeding, Commerce determines the actual antidump- 
ing duty rate for the entries covered by that administrative review, 
which also establishes the duty deposit rate for future entries. 19 U.S.C. 
§ 1675(a)(2). 

In the present case, Commerce initiated the fifth administrative re- 
view of fresh cut flowers from Colombia, on May 21, 1992, covering over 
400 Colombian firms for the period March 1, 1991, through February 29, 
1992. See Certain Fresh Cut Flowers From Colombia, 57 Fed. Reg. 
21,643 (Dep’t Commerce 1992)(init. admin. reviews). 

On May 28, 1993, Commerce initiated the sixth administrative review 
of fresh cut flowers from Colombia for the period March 1, 1992, 
through February 28, 1993. See Certain Fresh Cut Flowers From Colom- 
bia, 58 Fed. Reg. 31,010 (Dep’t Commerce 1993)(init. admin. reviews). 

On May 2, 1994, Commerce initiated the seventh review for the period 
March 1, 1993 through February 28, 1994. See Certain Fresh Cut Flow- 
ers From Colombia, 59 Fed. Reg. 22,579 (Dep’t Commerce 1994)(init. 
admin. reviews). On May 9, 1994, Commerce notified the interested par- 
ties of its decision to conduct the fifth, sixth and seventh administrative 
reviews concurrently and informed them that all subsequent responses 
should be submitted for the three review periods. On June 8, 1995, Com- 
merce published the preliminary results of these consolidated reviews. 
Certain Fresh Cut Flowers From Colombia, 60 Fed. Reg. 30,270 (Dep’t 


9 r 1 1 " o wr _c 7 
“On November 21, 1997, Defendant-Intervenor, FTC, filed a motion for oral argument. As the issues in this case 
have been thoroughly briefed by the parties, the Court denies the motion for oral argument 
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Commerce 1995)(prel. results admin. reviews)[hereinafter preliminary 
‘esults]. The final determination followed on August 19, 1996. Certain 
esh Cut Flowers From Colombia, 61 Fed. Reg. 42,833 (Dep’t Com- 
‘rece 1996)(final results admin. reviews)[hereinafter final determina- 


STANDARD OF REVIEW 

[he antidumping statute provides for the judicial review of the ad- 

1istrative review determination. 19 U.S.C. § 1516a. In reviewing the 
final results of an administrative review, the Court of International 
rade must decide whether Commerce’s determination is in accordance 
with law and whether Commerce’s conclusions are supported by sub- 
stantial evidence on the record. See 19 U.S.C. § 1516a(b)(1)(B). 

In determining whether Commerce’s interpretation and application 
of the antidumping statute is in accordance with law, this court applies 
the two-step analysis articulated in Chevron U.S.A., Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837, 842-43, 104 S. Ct. 2778, 
2781-82 (1984), as applied and refined by the Federal Circuit. The first 
task is “to determine whether Congress has ‘directly spoken to the pre- 
cise question at issue.’” Jd. If the statute unambiguously deals with the 
subject matter in issue, the court, as well as the agency, must give effect 
to the intent of Congress. Id.; see, e.g., Ad Hoc Committee of AZ-NM-TX- 
FL Producers of Gray Portland Cement v. United States, 13 F.3d 398, 
402-403 (Fed. Cir. 1994); Zenith Elec. Corp. v. United States, 988 F.2d 
1573, 1582 (Fed. Cir. 1993). 

‘The primary source for determining legislative intent is the statuto- 
ry language itself, ‘which is presumed to be used in its normal sense, in 
the absence of proof of a special meaning in the trade.’” Holford USA 
Ltd. v. United States, 19 CIT 1486, 1493, 912 F. Supp. 555, 561 
(1995)(quoting United States v. Esso Standard Oil Co., 42 C.C.PA. 144, 
151 (1955)); Smith v. United States, 508 U.S. 223, 228, 113 S. Ct. 2050, 
2054 (1993); Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 253-54, 
1128. Ct. 1146, 1149 (1992). 

“Ifthe statute is silent or ambiguous with respect to the specific issue, 
the question for the court is whether the agency’s answer is based on a 
permissible construction of the statute.” Chevron, 467 U.S. at 843, 104 
S. Ct. at 2782. Considerable weight is accorded Commerce’s construc- 
tion of the antidumping laws, whether that construction manifests itself 
in the application of the statute, see, e.g., Daewoo Elec. Co. v. Int’l Union 
of Elec., Technical, Salaried and Mach. Workers, 6 F.3d 1511, 1516 (Fed. 
Cir. 1993), cert denied, 512 U.S. 1204, 1148S. Ct. 2672 (1994); Fujitsu 
Gen. Ltd. v. United States, 88 F.3d 1034, 1039 (Fed. Cir. 1996), or in the 
promulgation of a regulation, see, e.g., Smith-Corona Group v. United 
States, 713 F.2d 1568, 1575 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022, 
104 S. Ct. 1274 (1984). 


3 These reviews were initiated prior to December 31, 1994 Consequently, the applicable statutory provisions are 
those existed on December 31, 1994, prior to the amendments made by the Uruguay Round Agreements Act, Pub 
Law 103-465, 108 Stat. 4809. Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995). 
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When examining Commerce’s factual determinations to decide 
whether they are supported by substantial evidence, the court must de- 
termine whether the record contains “such relevant evidence as a rea- 
sonable mind might accept as adequate to support [Commerce’s] 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229, 59S. 
Ct. 206, 217 (1938); Universal Camera Corp. v. NLRB, 340 US. 474, 477, 
718. Ct. 456, 459 (1951)(quoted in Matsushita Elec. Indus. Co. v. United 
States, 750 F.2d 927, 933 (Fed. Cir. 1984)}. Substantial evidence “is 
something less than the weight of the evidence, and the possibility of 
drawing two inconsistent conclusions from the evidence does not pre- 
vent an administrative agency’s finding from being supported by sub- 
stantial evidence.” Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 
619-20, 86 S. Ct. 1018, 1026 (1966). 

DISCUSSION 

Commerce calculates an antidumping duty by comparing an im- 
ported product’s price in the United States to the foreign market value 
(“FMV”) of comparable merchandise. The duty is the amount by which 
the merchandise’s FMV exceeds its United States price (“USP”). See 19 
U.S.C. § 1673. Foreign market value is the price of the merchandise in 
the producer’s home market or its export price to countries other than 
the United States. 19 U.S.C. § 1677b(a)(1). 

Foreign market value is computed by one of three methods: (1) home 
market sales; (2) third country sales; or (3) constructed value. See 19 
U.S.C. § 1677b(a). When constructed value (“CV”) is used, the anti- 
dumping statute provides that CV shall be the sum of the “cost of mate- 
rials * * * and of fabrication * * * employed in producing such or similar 
merchandise” plus “an amount for general expenses and profit” and the 
cost of packing the merchandise for shipment to the United States. See 
19 US.C. § 1677b(e)(1)(A),(B), (C). 


I 


INFLATION ADJUSTMENTS 
PLAINTIFF ASOCOLFLORES* 


In the preliminary results, Commerce stated that due to a change in 
Colombian generally accepted accounting principles (“GAAP”), the De- 
partment would ask respondents for additional data to make inflation 
adjustments to reported expenses and costs. Preliminary Results, 60 
Fed. Reg. at 30,274. On June 21, 1995, Commerce issued a supplemental 
questionnaire asking respondents to revise their previously submitted 
figures to account for the effects of inflation on depreciation expenses 
and amortized pre-production costs.° Pub. Doc. No. 1508, Fiche 424, 
Asocolflores App., Ex. 3. In July 1995, Asocolflores submitted revised 


4 Plaintiffs, the Agrodex Group, the Caicedo Group, and the Santana Group adopt all of the arguments presented by 
Plaintiff Asocolflores in support of their Rule 56.2 motion for judgment on the agency record. Agrodex Group, Caicedo 
Group, and Santana Group Mem. Supp. Mot. J. Agency R. at 1 

° “Depreciation expenses” include the depreciation of buildings, equipment and other capital assets. See Pub. Doc 


No. 450, at 67. “Amortization expenses” include pre-production costs such as labor, fertilizer, cuttings and water. Id. at 
64-67 
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calculations. In their response, Asocolflores explained that, in account- 
ing for inflation, they had adjusted fixed and deferred asset values, accu- 
mulated depreciation and amortization, depreciation and amortization 
expenses, and raw material inventories. See Asocolflores App., Ex. 5 
(Memorandum from Catherine Miller to Laurie Parkhill, dated October 
24, 1995). In addition, Asocolflores noted that they had claimed as an 
offset to production costs the net monetary correction income that re- 
sults from the recording of inflation adjustments to depreciable assets. 
Id. 

In the final determination, Commerce calculated foreign market val- 
ue based on constructed value. 61 Fed. Reg. at 42,836. Commerce used 
respondents’ inflation adjusted depreciation and amortization expenses 
in calculating CV. Jd. at 42,844. Commerce, however, excluded from its 
calculation the monetary correction income claimed by the respon- 
dents. Id. 

Asocolflores argues that Commerce’s decision to limit inflation ad- 
justments to depreciation expenses and amortized pre-production costs 
was not in accordance with law. Asocolflores’ Mem. Supp. Mot. J. Agency 
R. at 8 [hereinafter Asocolflores Brief]. 

There is no statutory directive for measuring the effects of inflation in 
an antidumping analysis. Because the statute is silent, the Court must 
determine whether the agency has made a reasonable interpretation of 
the statutory provision. Shieldalloy Metallurgical Corp. v. United 
States,20CIT__, , 947 F Supp. 525, 529 (1996)(quoting Chevron, 
467 US. at 844, 104 S. Ct. at 2782). 

Commerce ordinarily determines the costs of production by using ac- 
tual historical costs. However, in an economy marked by high inflation,® 
historical costs that are not adjusted for inflation result in an under- 
statement of costs. Consequently, in cases where the home market 
economies exhibit significant inflation, Commerce has adjusted re- 
spondents’ depreciation expenses in order to permit a more appropriate 
matching of costs and prices based on equivalent currency units.’ 61 
Fed. Reg. at 42,845. 

Colombian law requires companies to make certain adjustments to 
both their reported income and expenses under a “system of integral ad- 
justments for inflation.” See Asocolflores App., Ex. 4, at 2 (Peat Marwick 
Analysis Memorandum on Colombian Inflation Adjustments) (hereinaf- 
ter Peat Marwick Memo]. Specifically, Colombian inflation accounting 
requires the calculation of a “monetary correction” that adjusts costs 
for the effects of inflation on a company’s net monetary position—mon- 


° In the five years leading up to and including this period of review (“POR”), the Colombian economy experienced 
inflation rates between 20% and 30%. 61 Fed. Reg. at 42,845 


st, in cases involving respondents whose home market economies are hyperinflationary (annual inflation 
rate greater than 50%), Commerce adjusts all production costs for the effects of inflation by using monthly replacement 
costs. See e.g., Ferrosilicon From Brazil, 59 Fed. Reg. 732, 733 (Dep’t Commerce 1994)(final det.)(“We determine Bra- 
zil’s economy to be hyperinflationary. Therefore, in order to eliminate the distortive effects of inflation, consistent with 
past practice, we calculated separate weighted-average FMVs, COPs, and CVs for each month.”) 
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etary liabilities (such as loans and accounts payable) less monetary as- 
sets (such as cash on hand and accounts receivable).° 

Asocolflores argues that Commerce unlawfully disregarded the ef- 
fects of inflation on financial expenses as required by Colombian GAAP? 
Asocolflores Brief at 7. Specifically, Asocolflores maintains that Com- 
merce should have reduced production costs by the amount of the “dif- 
ference between required inflation adjustments and accumulated 
depreciation.” Jd. at 21. 

The suggested adjustment, however, “represents only part of the 
overall inflation adjustments required [by Colombian GAAP] to restate 
profits to year-end currency levels.” Pub. Doc. No. 1710, Fiche 465, Fr. 1 
at 8, Asocolflores App., Ex. 5 (Office of Accounting Memorandum on Ad- 
ministrative Reviews of Certain Fresh Cut Flowers from Colombia, Oct. 
24, 1995). Commerce appropriately rejected the adjustment because it 
represents only the first aspect of Colombian inflation accounting—a 
debit to non-monetary assets corresponding to a credit to the monetary 
correction account. Id. Att. 1. 

Commerce’s practice is to adhere to an individual firm’s recording of 
costs in accordance with GAAP of its home country if the Department is 
satisfied that such principles reasonably reflect the costs of producing 
the subject merchandise. See e.g., Fag U.K. Ltd. v. United States, 20 CIT 

, 945 F Supp. 260, 271 (1996)(“Commerce’s reliance on an in- 
dividual firm’s home country GAAP provides an objective standard by 
which to measure costs, and allows a respondent a predictable basis on 


which to compute costs.”). Commerce may, however, reject the use of 
home country GAAP asa basis for calculating production costs if the ac- 
counting methods at issue unreasonably distort or misstate costs for 


© To explain: with respect to depreciable assets, Colombian tax law requires adjustments to both the balance sheet 
and income statements. See Peat Marwick Memo at 2. First, the value of assets must be adjusted by the real increment 
due to inflation. The asset value is multiplied by the percent annual inflation rate (“PAAG”), the government published 
inflation index. This amount is then recorded as a debit to the asset account and a credit to a “monetary correction” 
account required to be established. Jd. Second, the upward adjustment to the value of the asset leads to an upward 
adjustment to depreciation expense. Jd. at 3. The asset value as adjusted for inflation is divided by the asset's useful life 
to calculate the depreciation expense for the period. This amount, the depreciation calculated at historical cost plus the 
adjustment due to inflation, is then recorded as a debit to the depreciation expense account and a credit to the accumu- 
lated depreciation account. Jd. Third, the accumulated depreciation account must be adjusted for inflation. This is per- 
formed by multiplying the accumulated depreciation account by the PAAG. This amount is then debited to the mone- 
tary correction account and credited to the accumulated depreciation account. Id. 


9 During the administrative review, Asocolflores maintained that Commerce should have reduced production costs 
by the amount of the “difference between required inflation adjustments to asset values and accumulated depreci- 
ation.” Pub. Doc. No. 1695, at 21 (Asocolflores’ Administrative Case Brief, Aug. 11, 1995)[hereinafter Asocolflores 
Case Brief]. Before this Court, Asocolflores argues that Commerce should adjust production costs by the amount of the 
income from the net monetary correction (the newly stated asset values less increased equity). Asocolflores Brief at 13 
Commerce responds that the adjustment presented by Asocolflores here is “wholly different than” the monetary 
correction presented during the administrative review. Def.’s Mem. Opp’n Asocolflores’ Mot. J. Agency R. at 21. There- 
fore, Commerce maintains, Asocolflores has failed to exhaust its administrative remedies with regard to this “new” 
adjustment. Jd. The Court does not agree 

At the administrative level Asocolflores challenged Commerce’s decision to limit inflation adjustments to depreci- 
ation expenses and amortization costs. 61 Fed. Reg. at 42,845. Asocolflores argued that the Department should not 
make a one-sided adjustment for inflation to depreciation expenses and amortized costs, but should also factor in an 
adjustment to account for the effects of inflation on the company’s net monetary position. Jd. Asocolflores sufficiently 
raised the issue presented, whether Commerce erred in making adjustments for inflation, notwithstanding that Aso- 
colflores has shifted its argument as to what type of adjustment should be made. See Usinor Sacilor v. United States, 18 
CIT 115 -66, 872 F Supp. 1000, 1009-10 (1994)(finding foreign manufacturer of steel products sufficiently 
raised issue regarding coding of steel products before Commerce, by asserting that the Department should not apply 
punitive best information available margin). Moreover, the record reveals that Asocolflores did, toward the conclusion 
of the administrative hearing, argue for a “net” adjustment comparable to that presented here. See Administrative 
Hearing, Sept. 8, 1995, Def.’s Mem. Opp’n Asocolflores’ Mot. J. Agency R., Ex. 3 at 86-88. Accordingly, the Court will 
address Asocolflores’ arguments regarding the net adjustment. 
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purposes of an antidumping analysis.!° Laclede Steel Co. v. United 
States, 18 CIT 965, 975 (1994); Asociacion Colombiana de Exportadores 
de Flores v. United States, 138 CIT 526, 533 n.12, 717 F. Supp. 834, 841 
n.12 (1989 
Asocolflores alleges that Commerce failed to comply with the Depart- 
ment’s own interpretation because it made no finding that the GAAP of 
Colombia does not reasonably reflect all costs of production.'! Asocol- 
res Brief at 15. Asocolflores is mistaken. Commerce found that the 
ion accounting adjustment to fixed assets does not “create in- 
come.” 61 Fed. Reg. at 42,845. In the final determination, Commerce ex- 
plained 
The fact that a company may own fixed assets does not in some way 
earn that company income simply asa result of accounting for infla- 
tion. Rather ownership of fixed assets at best acts as a hedge age ainst 
inflation, neither creating nor generating a loss in asset value. * 
The revaluation of flower plants and other fixed asset costs to ac- 
count for inflation does not, in and of itself, create income. Further, 
it does not create income related to flower production 
Id 
Because the antidumping x statute instructs Commerce to determine 
the constructed value of a particular product, the Department only off- 
sets production costs with income that isr elated to the production of the 
subje ct merchandise or related to the general operations of the compa- 
ny.!2 See Antifriction Bearings (Other Than Tapered Roller Bearings) 


‘arts Thereof From France, 57 Fed. Reg. 28,360 (Dep’t Commerce 
‘nal det.)(finding that income from the sale of land did not relate 


y, Colombian GAAP requires companies to increase fixed assets by an amount equal to the 
n , this amount is recorded as a debit to the asset account. A corresponding “cred 
tion account. Asocol »s argues that Commerce made a one-sided adjust 

Asocolflores Brief at 11-12. The Court disagrees. Commerce found that the 

xed asset costs to account for the effects of inflation does not, in and of itself 

1. 61 Fed. Reg. at 42,8 Thus, Commerce appropriately concluded that the 

flower plants, and the “credit” to financial income are in no way related for purposes of 


erce should have adjusted pro rduc tion costs by the amount of income from the 
Brief fat 15. Asocolflores alle ges “in numerous other cases involving identical or 


ysts of production and constructed value.” Jd. Asocolflores cites Gray Portland 

803, 25,806 (Dep’t Commerce 1993)(final det.), and Porcelain-On-Steel Cook 

17, 54,619 (Dep’t Commerce 1996)(final det.), to support this proposition. Thes« 
Mexican GAAP differs from Colombian GAAP In the final determination, Commerce 


nt to note that inflation accounting practices vary from country to country. In the cases cited by re 
ier Mexican GAAP the Department’s acceptance of the monetary correction related solely to each 
nancing expenses and not, as Asocolflores asserts, to the fixed assets and depreciation expenses 


s to Aimcor, Ala. Silicon, Inc. v. United States, 19 CIT 966 (1995), to support itsargume nt. How- 
does not support Asocolflores’ position either. In Aimcor, the court rejected Commerce’s use of a monetary 
cause “the evidence supporting a monetary correction on the basis that Minasligas’ loans were indexed for 

ertain.” Aimcor, 19 CIT at 975. On remand, Commerce rejected the monetary correction, instead apply 
t methodology “with the monetary correction subtracted out. * * *” Aimcor, Ala. Silicon, Inc. v. United 
F slip op. 96-79, at 3 (May 21, 1996) 

Bas oer 


*“In US. Steel Group v. United States,21CIT__,__, slip op. 98-17, at 5 (Feb. 25, 1998), this Court found that 
Commerce’s ¢ lation of the respondent’s cost of production appropriately included an offset to general and adminis- 
trative ex es for miscellaneous income. Commerce determined that where the income bears a relationship to the 
production of the subject merchandise, it may be accounted for as part of the cost of manufacture of that merchandise 
Id. at 4. Where the income is related to the general manufacturing operations of the company, it is appropriate to treat it 
as part of general and administrative expenses. Jd. Because Commerce found that the monetary correction here does 
not create income related to flower production, this case is distinguishable from U.S. Steel 
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to production costs for manufacturing bearings); Silicon Metal From 
Brazil, 56 Fed. Reg. 26,977 (Dep’t Commerce 1991)(final det.)(finding 
the monetary correction required under Brazilian GAAP does not rea- 
sonably reflect the costs of producing silicon metal because the mone- 
tary correction does not specifically relate to the product, nor to the 
period of review, and thus, it would be distortive to apply this adjust- 
ment to the subject merchandise). This approach has been approved by 
this court. See Camargo Correa Metais S.A. v. United States, 17 CIT 897, 
899 (1993)(noting that the monetary correction is an aggregate infla- 
tion adjustment restating owner’s equity and permanent assets and 
does not specifically relate to the product, nor to the period of review and 
thus, it would be distortive to apply this adjustment). Because the mone- 
tary correction does not relate to flower production, Commerce’s deci- 
sion not to adjust for the monetary correction is a reasonable 
interpretation of the statute and is therefore in accordance with law. 


{] 
IMPUTED CREDIT 


PLAINTIFF ASOCOLFLORES 
In calculating constructed value, Commerce calculates selling ex- 
penses for all companies under review. As part of its calculation of sel- 
ling expenses for U.S. sales, Commerce imputes a credit expense on sales 
to represent the cost (based upon the time value of money) to the seller 
of waiting for payment for its sales.’ Commerce calculates imputed 


credit expenses for sales in both the U.S. and home markets. 

In the final determination, for those companies that had actual U.S. 
loans during the period of review, Commerce calculated the U.S. credit 
expense using interest rates associated with those loans. 61 Fed. Reg. at 
42,848. For those companies that did not have actual U.S. loans during 
the POR, but financed working capital through a Colombian peso-bor- 
rowing, Commerce used a peso-based interest rate for the U.S. credit cal- 
culation. Id. 

Asocolflores argues Commerce’s methodology for the companies that 
did not have actual U.S. loans was not in accordance with law. Asocol- 
flores Brief at 17. Specifically, Asocolflores contends, because these sales 
were made in U.S. dollars, Commerce should have used a U.S. dollar 
short-term interest rate in its calculation. Jd. at 18. Asocolflores also ar- 
gues that Commerce’s methodology is contrary to the principles articu- 
lated in LMI-La Metalli Industriale, S.p.A. v. United States, 912 F.2d 
455 (Fed. Cir. 1990). Id. at 17. 

In LMI La-Metalli, the court rejected Commerce’s presumption that 
an Italian manufacturer would get financing from an Italian financial 


*” The relevant statutory provision relating to circumstances of sale (“COS”), provides 
In determining foreign market value, if it is established to the satisfaction o* the administering authority that the 
amount of any difference between the United States price and the foreign market value * * * is wholly or partly 
due to * * *; (B) other differences in circumstances of sale; * * *, then due allowance shall be made therefor. 
19 U.S.C. § 1677b(a)(4)(B). Implementing this section, 19 C.FR. § 353.56 provides, differences in circumstances of 
sale for which reasonable allowances generally will be made are those involving differences in credit terms. See 19 
C.ER. § 353.56(a)(2 


oer 
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IL 


institution regardless of how unfavorable the interest rate and regard- 
less of whatever financing alternatives existed. LMI La-Metalli, 912 


F.2d at 460 (finding in light of commercial reality, it is not reasonable to 
presume that a commercial enterprise would borrow at almost twice the 
available rate 
After LMI La-Metalli, Commerce proposed a new policy for selecting 
nterest rates to be used in imputing credit calculations. Commerce 
shifted its focus from the cost of borrowing to the currency in which the 
sale is denominated. In situations where the respondent has no short- 
term borrowings in the currency of the transaction, Commerce sug- 
gested it can (1) accept “external” information about the cost of 
borrowing in the relevant currency; or (2) adjust for the application of a 
gle, observed interest rate to both home market and U.S. sales, taking 
account the exchange rate fluctuations between the two currencies. 
olflores App., Ex. 7 (Memorandum from the Director of the Office of 
tigations to the Deputy Assistant Secretary for Investigations, 
Sept. 6, 1994). Commerce’s proposed policy was implemented in Certain 
Corrosion-Resistant Carbon Steel Flat Products From Australia, 61 Fed. 
Reg. 14,049 (Dep’t Commerce 1996) (final det.). Commerce stated: 


When a respondent has no U.S. borrowings, it is no longer the De- 
partment’s practice to substitute home market interest rates when 
calculating U.S. credit expenses. * * * Rather, the Department will 
now match the interest rate used for credit expenses to the currency 


in which the sales are denominated. * * * Where there is no borrow- 
ing in a particular currency, the Department may use external in- 
formation about the cost of borrowing in that currency. * * * In the 
absence of U.S. dollar borrowings, we need to arrive at a reasonable 
surrogate for imputing U.S. credit expenses. 


Id. at 14,054 (emphasis in the original). Following Carbon Steel, in sev- 
eral cases where there were no borrowings in the currency of the sales 
made, Commerce used external information about the cost of borrowing 
in a particular currency. Seee.g., Cut-to-Length Carbon Steel Plate From 
Sweden, 61 Fed. Reg. 15,772, 15,780 (Dep’t Commerce 1996)(final 
det.)(using the average short-term lending rate as calculated by the U.S. 
Federal Reserve Bank for imputing US. credit expenses); Certain Pasta 
From Turkey, 61 Fed. Reg. 30,309, 30,324 (Dep’t Commerce 1996)(final 
det.)(using a U.S. dollar short-term interest rate obtained from public 
information). 

In the present case, for the respondents that had no U.S. borrowings, 
Commerce took each company’s actual Colombian peso-borrowing rate 
and subtracted the rate of devaluation of the peso against the dollar over 
the applicable POR, reasoning that home market interest rates so ad- 
justed are “reasonable surrogates” for U.S. interest rates. 61 Fed. Reg. 
at 42,848-49. Asocolflores argues that Commerce’s approach unlawful- 
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ly deviates from its practice established under LMI La-Metalli.'* Asocol- 
flores Brief at 19. Asocolflores maintains that the Department’s 
methodology results in a gross overstatement of U.S. credit expenses 
that significantly distorts the antidumping margins found by Com- 
merce. Id. The Court does not agree. 

First, Commerce’s methodology is compatible with LMI La-Metalli. 
The LMI La-Metalli court based its holding, in part, on the fact that 
“LMI provided evidence that it had obtained dollar-denominated 
loans,” and could be expected to use such financing with respect to its 
USS. sales. LMI-La Metalli, 912 F.2d at 460. Asocolflores alleges that all 
companies at issue had access to dollar-denominated loans. Asocolflores 
Brief at 20. However, Asocolflores has presented no evidence on the re- 
cord demonstrating that U.S. dollar-denominated loans were actually 
available or that Colombian companies could be expected to use such 
loans.1° 

More importantly, Commerce’s approach was consistent with its 
practice established after LMI La-Metalli of matching the interest rate 
used for credit expenses to the currency in which the sales are denomi- 
nated. Commerce’s practice had not changed from one review to the 
next?®; all that changed, was Commerce’s determination of what a rea- 
sonable surrogate for imputing U.S. credit expenses was in the present 
case.!’ In the final determination, Commerce explained: 


We note that Steel does not state that, in the absence of U.S. dollar- 
denominated loans, the Department will impute credit expenses 
based on ‘external information.’ Rather, Steel states that the De- 
partment will use a reasonable surrogate for imputing U.S. credit 
expenses. Respondents’ actual peso-denominated short-term bor- 
rowing rates, adjusted for the rate of appreciation of the dollar 
against the peso, are reasonable surrogates for U.S. dollar short- 
term borrowing rates. Such rates are reasonable because the cost of 


14 Asocolflores also argues that under Aimcor, 19 CIT 966, Commerce is required to “u 
culating credit expense on U.S. dollar-denominated sales.” Asocolflores Brief at 18. Asocol 
inapposite. In Aimcor, the court granted Commerce’s request for a remand in light of Air 
merce’s “application of a cruzeiro-denominated interest rate to a U.S. dollar-denominated 
stantial evidence,” where the respondent had a US. loan. Aimcor, 19 CIT at 973. The present case is distinguishable 
because the respondents did not have any U.S. loans. Thus, Aimcor does not diminish Commerce's authority as estab- 


lished under LMI La-Metalli to use an interest rate for imputed credit that reflects “commercial reality.” 


15 Commerce also notes that during the fourth administrative review, “respondents implied that adjusted peso-de 
nominated short-term borrowing rates did reflect economic reality.” 61 Fed. Reg. at 42,849 


e US. interest rates for cal- 
lores’ reliance on Aimcor is 
ncor’s contention that Com- 
JSP is unsupported by sub- 


16 The change at issue here does not involve a new methodology or a change in practice. See, e.g., Hussey Copper, Ltd 
v. United States, 18 CIT 454, 457-58, 852 F Supp. 1116, 1120 (1994)(“[Respondent] had no reason to believe that its 
method did not provide the ‘best estimates’ of the * * * cost, since the same method had been accepted and verified by 
Commerce in the previous investigation and Commerce never indicated during the proceeding of this administrative 
review that [respondent’s] method was unacceptable.”). Thus, no issues of statutorily implied standards of procedural 
fairness are implicated. 

17 Asocolflores reads the policy memorandum in which Commerce proposed its new prac 


external information as to actual dollar interest rates. Asocolflores Brief at 21 
presents two options: 


ice as requiring the use of 
However, the memorandum clearly 


In [situations where the respondent has no short-term borrowings in the currency of the transaction] there are 
two broad possibilities. First, we could accept ‘external’ information about the cost of borrowing in a particular 
currency. * * * The second possibility is ‘to adjust’ for the application of a single, observed intere st rate to both the 
home market and U.S. sales. 
Asocolflores App., Ex. 7, at 2(Memorandum from the Director of the Office of Investigations to the Deputy Secretary 
for Investigations, Sept. 6, 1994). The recommendation made stated “[w]e adopt a policy of calculating credit adjust- 
ments using the interest rate applicable to the currency in question.” Jd. at 3. The memorandum acknowledged the 
acceptability of using borrowing rates incurred in a different currency from that of the transaction (if the rates are 
adjusted for exchange rate fluctuations). 61 Fed. Reg. at 42,849 
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extending credit to customers can be measured by a company’s ac- 
tual short-term borrowing experience. 


61 Fed. Reg. at 42,849. Commerce’s determination that the Colombian 
producers’ borrowing experience was a surrogate for the cost of extend- 
ing credit to their U.S. customers was reasonable. 

However, Commerce’s determination also must be supported by sub- 
stantial evidence. The problem here is that Commerce failed to cite evi- 
dence to support the conclusion that its methodology—adjusting for the 
devaluation of the peso against the dollar—is well-founded. Commerce 
merely noted that its adjustment’s purpose was not to get dollar terms of 
the peso-borrowing rate but to get real terms of the peso-borrowing rate. 
61 Fed. Reg. at 42,850. Beyond this statement, Commerce provided no 
explanation as to why it simply subtracted the devaluation rate from the 
peso-borrowing rate. Therefore, the Court is remanding this issue to 
Commerce for reconsideration. See Camp v. Pitts, 411 U.S. 138, 143, 93 
S. Ct. 1241, 1244 (1973)(stating that if the contemporaneous explana- 
tion of the agency is based on a finding that is not sustainable on the ad- 
ministrative record, the matter must be remanded for further 
consideration). 


Ill 
US. SELLING EXPENSES 


PLAINTIFF ASOCOLFLORES 


In calculating constructed value in the preliminary results, Com- 
merce used U.S. selling expenses incurred in Colombia (on export sales) 
for purposes of calculating a surrogate value for selling expenses. 61 
Fed. Reg. at 42,843. In the final determination, in addition to the U.S. 
selling expenses incurred in Colombia, Commerce added to constructed 
value U.S. selling expenses incurred in the United States. Jd. 

Asocolflores argues that Commerce should have used only those U.S. 
selling expenses incurred in Colombia in its CV calculation. Asocolflores 
Brief at 24. 

The statute requires Commerce to include in its calculation of 
constructed value an “amount for general expenses and profit equal to 
that usually reflected in sales of merchandise of the same general class 
or kind as the merchandise under consideration which are made by pro- 
ducers in the country of exportation. * * *” 19 U.S.C. § 1677b(e)(1)(B). 
Similarly, Commerce’s regulations provide in relevant part that 
constructed value shall include “[gleneral expenses and profit usually 
reflected in sales of merchandise of the same class or kind as the mer- 
chandise by producers in the home market country, in the usual com- 
mercial quantities and in the ordinary course of trade. * * *” 19 C.ER. 
§ 353.50(a)(2). The statute, however, does not define “general ex- 
penses” or explain how they are to be calculated. See 19 U.S.C. 
§ 1677b(e)(1)(B). Because the statute is silent, the Court must defer to 
Commerce’s reasonable interpretation. Daewoo Elec., 6 F.3d at 1516. 
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Commerce includes selling expenses as a component of general ex- 
penses in its calculation of constructed value. Timken Co. v. United 
States, 11 CIT 786, 798, 673 F. Supp. 495, 508 (1987). Commerce’s prac- 
tice has been to use U.S. selling expenses as a surrogate for home market 
selling expenses when home market sales information is inadequate. !® 
Asocolflores maintains the statute directs that the only expenses to be 
added to constructed value are those actually incurred in the home mar- 
ket. Asocolflores Brief at 26. But the relevant provisions only require 
that general expenses be those “usually reflected” in “sales of merchan- 
dise” that are “of the same general class or kind as the merchandise un- 
der consideration which are made by producers in the country of 
exportation.” See 19 U.S.C. § 1677b(e)(1)(B). Commerce explained that 
the use of all selling expenses, “regardless of whether these expenses 
were incurred by the flower grower, its offshore invoicer, or its related 
U.S. importer * * * allows [Commerce] to utilize the entire universe of 
U.S. selling expenses as the surrogate, regardless of any internal corpo- 
rate decision as to whether certain selling expenses should be incurred 
in Colombia or transferred to an offshore invoicer or an affiliated U.S. 
importer.” 61 Fed. Reg. at 42,843. Commerce’s approach was reasonable 
because by including selling expenses associated with U.S. sales, Com- 
merce ensured that its calculation of general expenses would remain un- 
affected by the shifting of expenses between the exporter and any 
related U.S. importer. 


Asocolflores also argues that Commerce’s departure from its practice 
in the preliminary results without providing notice to the parties or an 


opportunity to comment was not in accordance with law.'’ Asocolflores 
Brief at 25. But Commerce has the flexibility to change its position pro- 
viding that it explain the basis for its change and providing that the ex- 
planation is in accordance with law and supported by substantial 


e.g., Fresh Cut Roses From Ecuador, 60 Fed. Reg. 7,019, 7,029 (Dep’t Commerce 

7 expenses as a Surrogate even though certain produc ers had viable home 
eneral class ind of merchandise); Mechanical Transfer Pre 

Commerce 1989)(prel. det.)(adding U.S. selling expenses as a 


markets for culls whic 


19 Asocolflores also argues that it was arbitrary and unfair ) apply its change in y 
ind contr to the principles articulated in Shikoku Chem. Corp. v. United States, 16 CI 
1992)( finding that it was unreasonable for Commerce to alter a methodology that had been cons 
investigation and four previous administrative reviews, where the fact pattern remained u 
-overed in the methodology was of little significance). Asocolflores Brief at 28. Asocolflores 
placed. The Shikoku court based its finding in part on the fact that the Department could not « rate that its new 
methodology was an improvement. Shikoku, 16 CIT at 386, 795 F. Supp. at 420. Here, by including all of the selling 
expenses associated with U.S. sales, Commerce ensured that its calculation of general expe remain unaf 
fected by the arbitrary shifting of expenses between the exporter and the related U.S. impx 
In addition, the present case is also distinguishable because Asocolflores has not demonstr 
Commerce's prior methodology. The Shikoku court emphasized the importance of evidence or 
had adjusted their prices in accordance with the methodology Commerce had consi 
and previous four reviews. Shikoku, 16 CIT at 388-89, 795 F Supp. at 422. In contrast, here Asocolflores has presented 
no evidence demonstrating that it actually relied upon Commerce's prior practice 


ated actual reliance upon 
1 the record that plaintiffs 
stently applied in the investigation 





56 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 16, APRIL 22, 1998 


evidence.”° In the final determination, Commerce recognized that it was 

departing from prior practice. Commerce stated: 
For the preliminary results and in prior reviews of this order, we 
used only those U.S. selling expenses incurred in Colombia for pur- 
poses of calculating a surrogate value for selling expenses. Howev- 
er, we have revised this figure in these final results to include all 
U.S. selling expenses, regardless of whether these expenses were in- 
curred by the flower grower, its offshore invoicer, or its related U.S. 
importer. 


61 Fed. Reg. at 42,843. Further, Commerce clearly articulated the basis 
for its change. As noted, Commerce’s revised methodology allowed the 
Department “to utilize the entire universe of U.S. selling expenses as the 
surrogate, regardless of any internal corporate decision as to whether 
certain selling expenses should be incurred in Colombia or transferred 
to an offshore invoicer or an affiliated U.S. importer.” Jd. Commerce’s 
decision to include U.S. selling expenses associated with U.S. sales in 
general expenses reflects a reasonable statutory interpretation and is in 
accordance with law. 

However, Commerce’s determination must also be supported by sub- 
stantial evidence. Commerce failed to cite evidence to support the con- 
clusion that expenses incurred on sales in the United States would be a 
reasonable surrogate for selling expenses incurred for home-market 
sales. “(T]he orderly functioning of the process of review requires that 
the grounds upon which the administrative agency acted be clearly dis- 
closed and adequately sustained.” SEC v. Chenery Corp., 318 U.S. 80, 94, 
6358. Ct. 454, 462 (1943). Therefore, this issue is remanded to Commerce 
for reconsideration. 

IV. 
ALLOCATION OF COST OF PRODUCTION 
PLAINTIFF HOSA 

As noted above, in the preliminary results Commerce based the for- 
eign market value for all respondents upon the constructed value of the 
subject merchandise. Preliminary Results, 60 Fed. Reg. at 30,270. “The 
constructed value represents the average per-flower cost for each type of 
flower, based on the costs incurred to produce that type of flower over 
each review period.” Id. at 30,274. In this calculation, Commerce used 


20 The court’s review of an agency’s change of position or practice will typically center on whether the action was 
arbitrary. A change is arbitrary if the factual findings underlying the reason for change are not supported by substan- 
tial evidence. Apart from factual findings, agency arbitrariness may also manifest itself in the particular reasoning 
offered by the agency; principally if the reasoning is inconsistent with the statutory mandate, or, to a lesser extent, if 
the reasoning (or lack thereof) violates general principles of administrative law, see, e.g., Hussey Copper, Ltd. v. United 

17 CIT 993, 997, 834 F. Supp. 413, 418 (1993), or offends standards of procedural fairness implied in the statute 
g., Hussey Copper, 18 CIT at 457-58, 852 F Supp. at 1120 
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the materials, fabrication, and general expenses reported by respond- 
ents.2! Jd. Commerce explained its methodology as follows: 


The per-unit average constructed value was based on the quantity 
of export quality flowers sold by the grower/exporter to the United 
States. We consider non-export quality flowers (culls) which are 
produced in conjunction with export quality flowers to be by-prod- 
ucts. Therefore, revenue from the sales of culls was used as an offset 
against the cost of producing the export quality flowers. 


Id. 


In the final determination, Commerce once again distinguished be- 
tween export quality flowers and culls which it considered to be “reject” 
products. 61 Fed. Reg. at 42,851. Commerce again treated culls as by- 
products for cost accounting purposes and offset the total cost of produc- 
tion of export-quality flowers with revenues from the sales of culls. Jd. 

HOSA argues that Commerce erred by not allocating production costs 
to culls in the calculation of constructed value.2? HOSA Mem. Supp. 
Mot. J. Agency R. at 5 [hereinafter HOSA Brief]. Specifically, HOSA 
maintains that Commerce did not allocate costs to culls because they are 
of a lower value and that Commerce does not have the legal authority to 
make this distinction. Jd. Because costs were not allocated across all pro- 
duction, HOSA claims that the foreign market value of the subject mer- 
chandise is inappropriately high. Jd. at 14. HOSA relies upon JPSCO, 
Inc. v. United States, 965 F.2d 1056 (Fed. Cir. 1992) and Thai Pineapple 
Public Co. v. United States,20 CIT __ , 946 F. Supp. 11 (1996), for the 
proposition that when two different grades ofa single product are jointly 
produced each grade must be allocated separate costs of production not- 
withstanding value. HOSA Brief at 7, 11. 

HOSA’s reliance on IPSCO and Thai Pineapple is misguided. First, 
both IPSCO and Thai Pineapple involved the appropriate accounting 
treatment of co-products of the merchandise at issue. See IPSCO, 965 
F.2d at 1060 (noting that Commerce treated limited-service pipe “as a 
co-product, not as a by-product”); Thai Pineapple,20CIT at__—«, 946 F. 
Supp. at 18, n.5 (“No party argued that juice is a by-product, such as 
pineapple waste. Thus, all parties agree that a co-product methodology 


21 In the course of its investigation, Commerce issued its standard section A (quantity and value data), B (home 
market sales), C (U.S. sales), and D (constructed value) questionnaires to all respondents, including the HOSA Group 
(“HOSA”). Pub. Doc. No. 450, Def.’s Mem. Opp’n HOSA’s Mem. Supp. Mot. J. Agency R., Ex. 7. [hereinafter Def.’s 
HOSA App.|. HOSA reported that its home market sales of miniature carnations (the only flowers it exported during 
the seventh review period) were “not done on a regular and consistent basis. Such sales are performed when [HOSA] is 
unable to sell such flowers in other countries at the desired prices and periods.” HOSA Section A Response of May 16, 
1994, Pub. Doc. No. 589, Def.’s HOSA App., Ex. 10 

In its section D response HOSA identified its miniature carnations as either “top quality” or “culls, non top quality.” 
HOSA Section D Response of July 25, 1994, Pub. Doc. No. 834, Def.’s HOSA App., Ex. 11. “Top quality” flowers are 
those which meet standards for exportation to the United States and Europe and “culls” are those flowers which fail to 
meet such standards. Id 

During Commerce’s verification of HOSA’s responses the company stated that it had identified its sales of subject 
flowers as either, “first quality” and “second quality” or “nacional.” HOSA Group Verification Report, Pub. Doc. No. 
1401, Def.’s HOSA App., Ex. 13. HOSA argued that Commerce should assign equal costs to flowers that the company 
graded as “second quality” because the company incurred the same costs producing “second quality” as “first quality” 
flowers. Jd. However, HOSA presented Commerce with the same standards enumerated in its section D response (dis- 
tinguishing “top quality” from “culls, non top quality”) explaining that flowers failing to meet these standards are des- 
ignated as “second quality.” Jd. at 10 

22 Plaintiff Asocolflores raises the identical issue. Asocolflores Brief at 29-35. The Court will treat both objections 
here 
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for allocation of joint costs is necessary.”).*° Neither IPSCO nor Thai 
le addresses the issue presented in this case, the allocation of 
costs of unavoidable “reject” agricultural by-products for cost account- 
ing purposes. In JPSCO, the Federal Circuit found that a value-based al- 
location of costs to co-products violated the antidumping statute. 
IPSCO, 965 F.2d at 1061 (“Essentially, the trial court ordered an unrea- 
sonable circular methodology. The selling price of pipe became a basis 
for measuring the fairness of the selling price of pipe. This circular rea- 
soning contravened the express requirements of the statute which set 
forth the cost of production as an independent standard for fair value.”). 
IPSCO does not, however, as HOSA maintains, limit Commerce’s dis- 
cretion to use value to distinguish between by-products and co-prod- 
ucts. Moreover, Commerce’s approach here was not contrary to HOSA’s 
reading of IPSCO. Commerce’s treatment of culls as by-products was 
not based solely upon value. Commerce’s determination was based pri- 
marily on the fact that there was no genuine (U.S. or home) market for 
culls. 61 Fed. Reg. at 42,851. 

The broad terms of section 1677b(e) require inclusion within 
constructed value of all actual production costs of merchandise. See 19 
U.S.C. § 1677b(e). The statute does not provide an explanation for treat- 
ing production costs for products of a lower grade. The question present- 
ed, therefore, is whether Commerce’s methodology for calculating 
constructed value is reasonable. U.H.F-C. Co. v. United States, 916 F.2d 
689, 698 (Fed. Cir. 1990). The Court finds that Commerce’s approach 
represents a permissible construction of the statute and a longstanding 
agency practice.*4 

Commerce uses the word “cull” as a surrogate for the term by-prod- 
uct, an accounting concept for distinguishing which individual products 
may reasonably carry costs. 61 Fed. Reg. at 42,851. Commerce explains 
that “[c]ulls are not simply a low grade of flowers, but are unintentional- 
ly and unavoidably produced by-products that have minimal value.”2° 
Id. Based upon GAAP Commerce’s approach compares the value of the 
“specific product relative to the value of all products produced during, or 
as a result of the process of manufacturing the main product or prod- 
ucts.” Id. at 42,850. Commerce explains that its “general practice in 


Pineappl 


“° See also E.I. DuPont de Nemours & Co. v. United States,20CIT__, __, 982 F. Supp. 296, 302 (1996) (noting 
that Commerce’s determination that pellets are by-products is outside the scope of the co-product valuation rule of 
IPSCO as set out by the Federal Circuit 


¥ 
“4 See ¢ 


g., Fresh Cut Roses From Colombia, 49 Fed. Reg. 30,765, 30,767 (Dep’t Commerce 1984)(final det.)(calculat- 
ing constructed value by allocating costs over export quality roses and treating non-export quality roses as by-products 
and adjusting costs to reflect sales of the by-products); Certain Fresh Cut Flowers From Peru, 52 Fed. Reg. 7,000, 7,003 
(Dep’t Commerce 1987)(final det.)(treating culls as by-products and offsetting the revenues from the sales of culls 
against the costs of the flowers); Certain Fresh Cut Flowers From Colombia, 52 Fed. Reg. 6,842, 6,844 (Dep’t Commerce 
1987)(final det.)(“Part of the waste which occurs during production is comprised of the non-export quality flowers 
‘culls’) which are produced in conjunction with the growth of the export quality flowers. These ‘culls’ were considered 
by the Department to be by-products. Therefore, the revenues from the sales of these culls were offset against the costs 
of the flowers.” 

25 Tn cost accounting, the characteristic that generally distinguishes co-products from by-products, or scrap, is often 
the relative sales value of the product in question. By-products typically have a relatively minor sales value compared to 
that of the major products produced in the common manufacturing process. Charles T. Horngren & George Foster, Cost 
Accounting, A Managerial Emphasis 490 (5*® ed. 1982). This can be due toa small output or to low unit selling prices or 
to both. Wayne J. Morse & Harold P. Roth, Cost Accounting 157 (2d ed. 1986) 
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cases involving agricultural goods has been to treat ‘reject’ products as 
by-products and to offset the total cost of production with revenues 
earned from the sale of any such ‘reject’ products.” Jd. This approach 
has been approved by this court. Asociacion Colombiana de Exporta- 
dores de Flores v. United States, 13 CIT 13, 26, 704 F Supp. 1114, 1125 
(1989), aff'd, 901 F.2d 1089 (Fed. Cir. 1990), cert. denied, 498 U.S. 848, 
1118S. Ct. 136 (1990)(“[c]Jull value * * * should be deducted from cost of 
production and production costs should not be allocated to culls.”). 

HOSA alternatively claims if only co-products are properly allocated 
costs, its “second-quality” flowers are co-products. HOSA Brief at 16. 
HOSA’s assertion, however, is belied by its own submissions. In the 
company’s initial section D response, HOSA stated that it divides flow- 
ers into two distinct groups: (1) “top quality”; and (2) “culls.” Pub. Doc 
No. 834 at 21. HOSA stated that culls are “all flowers that do not meet 
with some of the characteristics mentioned above [qualifications for top 
quality status].” Id. At verification HOSA presented Commerce with 
the same list of characteristics, claiming that flowers which failed to 
meet one of these standards are designated “second quality.” Pub. Doc 
No. 1401 at 10. HOSA points to no evidence on the record demonstrat- 
ing that HOSA’s “second quality” flowers are distinguishable from 
culls. Accordingly, Commerce properly determined that there was no 
reason to “treat what HOSA claims to be ‘second quality’ flowers sold in 
the home market any differently than we have treated culls.” 61 Fed 
Reg. at 42,851. 

Finally, HOSA argues that Commerce erred in treating “second quali- 
ty” flowers as culls because there is a genuine home market and U.S 
market for “second quality” flowers. HOSA Brief at 14. But HOSA 
points to no record evidence demonstrating that it purposely produces 
“second quality” flowers for sale in Colombia. The sales revenue from 
HOSA’s “second quality” flowers is negligible when compared to sales 
revenue from “first quality” flowers. See Def.’s HOSA App., Conf. Ex. 1. 
Commerce stated, “this market exists to the extent that HOSA, like 
many other Colombian flower producers, sells flowers it cannot export 
as surplus at the farm gate for whatever price it can get for the flow- 
ers.”6 61 Fed. Reg. at 42,851. Commerce also found that HOSA’s sales 
of “second quality” flowers in the United States were made only during 
peak periods of demand when importers accept products of a lower qual- 
ity. Id. This finding supports Commerce’s conclusion that “the vast ma- 
jority of ‘second quality’ flowers did not meet the minimum standards 
for sale in the United States, and that the majority of ‘second quality’ 
flowers were therefore culls.” Jd. Thus, the Court finds that Com- 
merce’s treatment of HOSA’s “second quality” flowers as culls was sup- 
ported by substantial evidence. Accordingly, Commerce’s allocation of 


26 2 ‘ . , : 

“© HOSA admitted this fact. In its section A response, HOSA stated, “[o]ur home market demand does not affect our 
production decisions. Most of our production decisions in terms of volumes, periods, varieties, and colors are all geared 
to fulfill the U.S. market’s demand since it is our biggest market.” Def.’s HOSA App., Ex. 10 at 13 
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production costs was in accordance with law and was supported by sub- 
stantial evidence 
V 
APPLICATION OF BEST INFORMATION AVAILABLE 
A. PLAINTIFF FLORES DEL RIO 

In April 1994, Commerce transmitted questionnaires for the seventh 
review period. To assist in reporting the requested cost data, Commerce 
provided respondents with spreadsheets and instructions for reporting 
detailed costs on a line-by-line basis. Def.’s Mem. Opp’n Flores del Rio’s 
Mem. Supp. Mot. J. Agency R., Ex. 1, at 70-75. In line 181, respondents 
were instructed to report depreciation of fixed overhead expenses. /d. at 
72-73. In line 183, respondents were instructed to report “other ex- 
penses,” and provide a detailed explanation to describe the nature of the 
expense. Id. at 73. In line 214, they were asked to report any other gener- 
al expenses not specifically identified. Id. at 74. 

As noted, in June 1995, Commerce issued a supplemental question- 
naire that requested respondents to revise amortized pre-production 
costs to reflect the effects of inflation. Pub. Doc. No. 1508. 

The Flores del Rio Group*’ (“Flores del Rio”) filed two responses to 
the supplemental questionnaire. The first response contained inflation- 
adjusted depreciation expenses as well as “corrections to some er- 
rors”—also adjusted for inflation—that the company had found in its 
previously submitted depreciation data. Pub. Doc. No. 993, at 4, Flores 
del Rio App., Ex. 3. The second submission included non-inflation-ad- 
justed data upon which the alleged errors had been corrected. Pub. Doc. 
No. 1016, Flores del Rio App., Ex. 4. Flores del Rio explained, “in the 
event the Department decides that constructed value should be calcu- 
lated without inflation adjustments, the enclosed tables should be used 
as the basis for del Rio’s CV.” Id. 

Commerce rejected Flores del Rio’s corrections. The Department ap- 
plied its own inflation adjustment based upon the Colombian govern- 
ment’s percent annual inflation rate (“PAAG”), to Flores del Rio’s 
original submissions as the best information available (“BIA”). 61 Fed. 
Reg. at 42,837. Commerce calculated two separate rates—a rate for de- 
preciation of fixed assets and a rate for pre-production costs. See Pub. 
Doc. No. 1721, at 1, Def.’s Mem. Opp’n Flores del Rio’s Mem. Supp. Mot. 
J. Agency R., Ex. 3. Commerce applied a BIA inflation rate of 46.41 per- 
cent to Flores del Rio for fixed asset depreciation and a BIA inflation rate 
of 21.24 percent to Flores del Rio for pre-production amortization. Id. at 
4. Flores del Rio challenges Commerce’s application of BIA, arguing 
that the Department’s resort to BIA was not in accordance with law. 
Flores del Rio Mem. Supp. Mot. J. Agency R. at 6 [hereinafter Flores del 
Rio Brief]. 


“‘ Plaintiff Flores del Rio is a producer and exporter bject flowers and comprises three farms: Agricola Cardenal 
S.A., Flores del Rio S.A., and Indigo S.A. 61 Fed. Reg 42.867-68 
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Commerce’s authority to use BIA in an administrative review of an 
antidumping duty order resides in 19 U.S.C. § 1677e. According to the 
statute, “[i]n making their determinations * * * the administering au- 
thority * * * shall, whenever a party or any other person refuses or is un- 
able to produce information requested in a timely manner and in the 
form required, or otherwise significantly impedes an investigation, use 
the best information otherwise available.” 19 U.S.C. § 1677e(c). Com- 
merce’s regulations implement this mandate by authorizing the use of 
BIA whenever the agency “[d]oes not receive a complete, accurate and 
timely response to the Secretary’s request for information” or “[i]s un- 
able to verify, within the time specified, the accuracy and completeness 
of the factual information submitted.” 19 C.FR. § 353.37(a). 

Commerce must “fairly request” the data prior to resorting to any sec- 
ondary information. See Koyo Seiko Co. v. United States, 92. F.3d 1162, 
1165 (Fed. Cir. 1996). Once Commerce has done so, it possesses the “dis- 
cretion to determine whether a respondent has complied with an infor- 
mation request.” Daido Corp. v. United States, 19 CIT 853, 861, 893 F. 
Supp. 43, 49-50 (1995)(citingS. Rep. No. 249 at 98 (1979); H.R. Rep. No. 
317, 96" Cong., 15t Sess. 77 (1979)). Here, the supplemental question- 
naire clearly requested inflation adjustments to previously reported de- 
preciation expenses. See Pub. Doc. No. 1508, Def.’s Mem. Opp’n Flores 
del Rio’s Mem. Supp. Mot. J. Agency R., Ex. 2 (“revise these expenses so 
that they are based on asset values, which, in accordance with Colom- 
bian GAAP have been adjusted to reflect the effects of inflation. * * *“). 
Thus, Commerce “fairly” requested the inflation adjustments. The re- 
maining question is whether Flores del Rio properly responded to the 
request. 

Flores del Rio contends that it fully complied with Commerce’s re- 
quest for information, therefore, the Department erred in resorting to 
BIA. Flores del Rio Brief at 7. Flores del Rio cites Olympic Adhesives, 
Inc. v. United States, 899 F.2d 1565 (Fed. Cir. 1990), Floral Trade Coun- 
cil v. United States, 15 CIT 497, 775 F. Supp. 1492, (1991), aff'd 67 F.3d 
318 (Fed. Cir. 1995), and Queen’s Flowers de Colombia v. United States, 
20CIT _, 947 F. Supp. 503 (1996), to support this argument. 

Flores del Rio’s reliance here is misguided because the cases cited do 
not diminish Commerce’s authority to resort to BIA when a proper re- 
quest for information is made and the appropriate information is not 
provided. In Olympic Adhesives, the court found that use of BIA was not 
justified because the respondent gave full and complete answers to 
Commerce’s questionnaire even though the answers did not “definitely 
resolve the overall issue presented.” Olympic Adhesives, 899 F.2d at 
1574. In Floral Trade Council, the court held that Commerce’s resort to 
BIA, based on respondent’s failure to provide cost data, was improper 
because the Department had not in fact requested cost data in addition 
to price data. Floral Trade Council, 15 CIT at 502, 775 F. Supp. at 1498. 
Similarly, in Queen’s Flowers, this Court rejected Commerce’s resort to 
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based upon the PAAG rates. See Pub. Doc. No. 1721, at 1, Def.’s Mem. 
Opp’n Flores del Rio’s Mem. Supp. Mot. J. Agency R., Ex. 3. 

Commerce’s decision was supported by substantial evidence. The 
data chosen was contemporaneous with the periods of review. The data 
was based upon published Colombian inflation rates, clearly appropri- 
ate in the context of making inflation adjustments to the reported ex- 
penses of the Colombian company. D & L Supply Co. v. United States, 
113 F.3d 1220, 1223 (Fed. Cir. 1997)(finding Commerce’s discretion in 
choosing BIA is limited only by the requirement that a rational relation- 
ship exist between the data chosen and the matter to which it is to ap- 
ply). By definition Colombian inflation rates bear a rational relationship 
to a Colombian company. Thus, Commerce’s choice of BIA based on the 
Colombian PAAG was appropriate. 

Flores del Rio also argues that Commerce “takes issue only with the 
depreciation base upon which the company calculated its inflation ad- 
justments,” therefore, Commerce’s use of BIA should be limited to the 
change in the base, not to the company’s entire reported cost. Flores del 
Rio Brief at 12. Flores del Rio maintains that this approach would be 
more accurate and avoid grossly overstating costs. Jd. But the adjust- 
ment suggested by Flores del Rio is based upon the unsolicited informa- 
tion which Commerce rejected. Because Commerce appropriately 
rejected this information as being unexplained and not supported by ev- 
idence, the Department was also reasonable in not relying upon this in- 
formation for purposes of its BIA inflation adjustments.*! 

Finally, Flores del Rio argues that Commerce resorted to BIA without 
providing any notice to the company or any opportunity to comment, 
and that therefore, Commerce’s resort to BIA was procedurally unfair. 
Flores del Rio Brief at 7. The statute, however, does not require Com- 
merce to notify or provide a respondent with opportunity to comment 
before Commerce applies BIA. See 19 U.S.C. § 1677e(c). As the statute is 
silent regarding this issue, the Court must decide only whether Com- 
merce’s construction is permissible. Chevron, 467 U.S. at 842-43, 1048S. 
Ct. at 2781-82. 

This court has recognized that “Commerce is not required to afford 
interested parties an unlimited opportunity to comment on each modifi- 
cation of the agency’s practice or procedure. To provide otherwise would 
be to unnecessarily burden the agency with an unending cycle of no- 
tices, comments, and responses.” British Steel plc v. United States, 19 
CIT 176, 255, 879 F. Supp. 1254, 1317 (1995), aff'd in part, rev’d on other 
grounds, 127 F.3d 1471 (Fed. Cir. 1997). The BIA provisions were among 
the “administrative reforms” enacted by Congress in the Trade Agree- 
ments Act of 1979, Pub. L. No. 96-39, in an effort to reduce the length of 
antidumping investigations, which was often attributable to delays in 
the assessment and collection of data. See H.R. Rep. No. 317, 96" Cong., 


ea : ; : 

%1 Although the depreciation line (item 214) included expenses other than depreciation expenses, Commerce made 
an upward adjustment of 46.41 percent to all of Flores del Rio’s listed expenses because the company’s response did not 
contain a breakdown of this item. Flores del Rio App., Ex. 5, at 3. 
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1S“ Sess. at 24 (1979). In the present case, Commerce requested inflation 
adjusted data and Commerce warned that any deficient response would 
result in Commerce’s resort to BIA. The Court finds that Commerce’s 
approach was permissible. 

Flores del Rio argues that under British Steel, 19 CIT 176, 879 F. 
Supp. 1254, Sigma Corp. v. United States, 17 CIT 1288, 841 F. Supp. 
1255 (1993), and Lois Jeans & Jackets, U.S.A., Inc. v. United States, 5 
CIT 238, 566 F. Supp. 1523 (1983), Commerce’s failure to provide the 
company an opportunity to comment constitutes reversible error. 
Flores del Rio Brief at 7. The Court does not agree. 

In British Steel, the court remanded Commerce’s decision because 
Commerce’s determination represented a change in policy that inter- 
ested parties had not been notified about or given an opportunity to 
comment upon. British Steel, 19 CIT at 255-56, 879 F. Supp. at 1317 
(holding Commerce erred in shifting from applying a company-specific 
margin in its preliminary results to a country-wide margin in the final 
determination without informing interested parties). In contrast, in the 
present case Commerce asked respondents to submit inflation adjust- 
ments. Moreover, Commerce warned respondents “[(ulpon receipt of a 
response that is incomplete or deficient to the extent the Department 
determines it to be nonresponsive, the Department will not issue addi- 
tional supplemental questionnaires but will use the best information 
available.” Pub. Doc. No. 1508, Def.’s Mem. Opp’n Flores del Rio’s Mem. 
Supp. Mot. J. Agency R., Ex. 2, at 2. 

The Sigma Corp. court found that Commerce had erred by not provid- 
ing notice and an opportunity to comment when the preliminary results 
failed to mention that Commerce was contemplating a country-wide 
rate for all exporters. Sigma Corp., 17 CIT at 1303, 841 F. Supp. at 1267. 
In contrast, Commerce requested inflation adjustments from Flores del 
Rio and warned the company that failure to respond would result in the 
application of BIA. 

In Lois Jeans & Jackets the court held that the determination had 
been made without compliance by the Customs Service with its regula- 
tions concerning notice and an opportunity for comment. Lois Jeans & 
Jackets, 5 CIT at 242, 566 F Supp. at 1527. In contrast, in the present 
case Commerce proceeded, as the regulations require, by allowing the 
parties an opportunity to file case briefs commenting on the preliminary 
results. See 19 C.FR. § 353.38(C). Accordingly, the Court finds that 
Commerce’s application of BIA to Flores del Rio was in accordance with 
law and was supported by substantial evidence. 


B. PLAINTIFF EDEN FLORAL FARMS 


On November 9, 1993, Commerce sent section A of its antidumping 
questionnaire to Groex, 8.A. (“Groex”). Pub. Doc. No. 120, Def.’s Mem. 
Opp’n Eden Floral Farms’ Mem. Supp. Mot. J. Agency R., Ex. 1, at 2. 
Groex submitted its section A responses to Commerce on November 25, 
1993 stating in each submission that, “[w]e do not have internal finan- 
cial statements, for the subject merchandise. We use an auxiliary jour- 
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nal book to determine constructed value. This book will be included 
when we send information for section C.” Pub. Doc. No. 142, Def.’s 
Mem. Opp’n to Eden Floral Farms’ Mem. Supp. Mot. J. Agency R., Ex. 3. 
Groex submitted no further data for the fifth and sixth reviews. 

In response to section A of Commerce’s questionnaire for the seventh 
review period, Groex submitted certification, dated May 8, 1994, stating 
that the company did not produce or export any subject flowers to the 
United States or any third countries. Pub. Doc. No. 554, Def.’s Mem. 
Opp’n Eden Floral Farms’ Mem. Supp. Mot. J. Agency R., Ex. 4. 

In the preliminary results, Commerce included Groex on the list of re- 
spondents found to have “refused to cooperate with the Department or 
otherwise significantly impeded the proceeding,” and assigned Groex 
the first-tier BIA rate, 75.92 percent, for the fifth review, and the first- 
tier BIA rate, 83.61 percent, for the sixth review. Preliminary Results, 
60 Fed. Reg. at 30,272. Because Groex had no exports to the United 
States during the seventh review, Commerce terminated its investiga- 
tion of the company during that period. Pub. Doc. No. 1337, Def.’s Mem. 
Opp’n Eden Floral Farms’ Mem. Supp. Mot. J. Agency R., Ex. 7, at 2. 

In August, 1995, Eden Floral Farms* (“Eden”) submitted a case brief 
contesting Commerce’s assignment of a “punitive, non-cooperative” 
BIA margin to Groex. Pub. Doc. No. 1693, Def.’s Mem. Opp’n Eden Flo- 
ral Farms’ Mem. Supp. Mot. J. Agency R., Ex. 10, at 1. Eden stated that 
the shareholders of Groex had resolved to liquidate Groex on May 2, 
1994, two months before Groex’s responses to sections C and D of Com- 
merce’s questionnaire were due, and argued therefore that Groex was 
unable to comply with Commerce’s information requests. Eden’s Mem. 
Supp. Mot. J. Agency R. at 3-4 [hereinafter Eden Brief]. Commerce re- 
jected Eden’s argument and in the final determination again assigned 
the first-tier BIA rate, 76.60 percent, to Groex. 61 Fed. Reg. at 42,863. 

In the final determination, Commerce applied the two-tier BIA 
scheme approved by the Federal Circuit in Allied-Signal* to select a 
first-tier or “uncooperative” total BIA rate.*4 61 Fed. Reg. at 42,835. 
Commerce assigned the first-tier BIA rate to Groex stating that the 
company failed to submit responses to sections C and D of the Depart- 
ment’s questionnaire or “explain why it was unable to do so in a timely 
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’ Id. at 42,863. Eden maintains that the company informed 
Commerce why Groex had been unable to submit a response and points 
to documentation submitted to the Department regarding the liquida- 
tion of Groex. See Eden Non-Pub. App., Ex. 3. However, Commerce was 
advised of Groex’s sale only after the publication of the preliminary re- 
sults, in August 1995, when Eden filed its case brief. See Def.’s Mem. 
Opp’n Eden Floral Farms’ Mot. J. Agency R., Ex. 10. This was after the 
deadline for the submission of new factual information. 19 C.FR. 
§ 353.31(a)(ii). Accordingly, Commerce appropriately rejected Groex’s 
submission as untimely and used BIA. 19 U.S.C. § 1677e(c). However, in 
order for Commerce to apply the first-tier BIA rate to the respondent, 
the Department must produce substantial evidence that the party re- 
fused to cooperate or significantly impeded its review. See 19 U.S.C. 
§ 1516a(b)(1)(B). In the final determination here, Commerce assigned 
Groex a non-cooperative BIA rate, stating that the company had failed 
to submit a response to sections C and D of the Department’s question- 
naire or explain why it was unable to do so in a timely manner. 61 Fed. 
Reg. at 42,863. Eden argues that the “special circumstances” surround- 
ing Groex’s failure to submit its responses precluded Commerce from 
concluding that the company refused to cooperate.*° Eden Brief at 8. 
Eden attempts to support its argument by references to other producers 
in the present proceeding to whom Commerce declined to apply a non- 
cooperative BIA rate. Jd. at 8-10. 

First, Eden points to Commerce’s decision to apply a second-tier BIA 
rate to another respondent Flores Estrella when it failed to respond to 
Commerce’s questionnaire in the fourth administrative review. Certain 
Fresh Cut Flowers From Colombia, 59 Fed. Reg. 15,159, 15,174 (Dep’t 
Commerce 1994)(final det.). Commerce concluded that Flores Estrella 
was subject to financial and personnel restraints at the time it received 
the Department’s questionnaire and therefore was justified in failing to 
respond. Jd. The facts surrounding Commerce’s finding with regard to 
Flores Estrella clearly are distinguishable from those presented here. 
When Flores Estrella received Commerce’s questionnaire, the company 
advised the Department of its financial difficulties and offered to pro- 
vide as much information as possible. Jd. In contrast, Groex did not 
notify Commerce of any difficulties when it received the Department’s 
information request. 

Second, Eden cites Commerce’s decision in the case of the Colombian 
flower grower My Flowers. Eden Brief at 9. Commerce treated My Flow- 
ers as “unlocatable” because the company demonstrated that it did not 
receive Commerce's information requests. 61 Fed. Reg. at 42,862. Com- 
merce instructed Customs to liquidate its entries at the “all others rate” 


*° Eden also argues that Commerce’s application of the first-tier BLA rate to Groex was punitive and thus was not in 
accordance with law. Eden Brief at 5. But “[iln order for the agency's application of the best information rule to be 
properly characterized as ‘punitive,’ the agency would have had to reject low margin information in favor of high mar- 
gin information that was demonstrably less probative of current conditions. Rhone Poulenc, 899 F.2d at 1190. Here, 
Commerce did not reject low margin information in favor of high margin information that was less probative. Com- 
merce simply had no information to calculate margins for Groex for the fifth and sixth administrative reviews. 
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of 3.10 percent. Jd. Eden argues that the same reasoning applies to 
Groex because Groex was liquidated prior to the time that the section C 
and D responses were due. Eden Brief at 10. Groex, however, unlike My 
Flowers was fully aware of its reporting requirements. Groex attended 
Commerce’s seminar in Bogota, received the questionnaires, hired an 
accounting firm to help it prepare questionnaire responses, and sub- 
mitted to Commerce both its section A responses for the fifth and sixth 
review periods and a no-shipment certification for the seventh review. 
See Pub. Docs. No. 554, 1693, Def.’s Mem. Opp’n Eden Floral Farms’ 
Mem. Supp. Mot. J. Agency R., Ex. 4, Ex. 10 at 3. 

Finally, Eden points to Commerce’s application of the second-tier BIA 
rate to flower growers that were no longer in business, 61 Fed. Reg. at 
42,836, arguing that this treatment is inconsistent with Commerce’s 
treatment of Groex. But Commerce found that the other producers were 
never in a position to process Commerce’s information requests. Jd. 
Groex, however, was still in business when it received Commerce's ques- 
tionnaires. 

The Court finds that there is sufficient evidence on the record demon- 
strating Groex’s refusal to cooperate. Accordingly, Commerce’s applica- 
tion of first-tier BIA to Groex was in accordance with law and was 
supported by substantial evidence. 


C. PLAINTIFF EQUIFLOR 

Commerce sent a questionnaire covering the fifth and sixth reviews to 
Sunset Farms (“Sunset”) on April 13, 1994 and a questionnaire covering 
the seventh review to Flores el Majui (“Majui”) on May 5, 1994. Pub. 
Doc. No. 1821, Def.’s Mem. Opp’n Equiflor’s Mem. Supp. Mot. J. Agency 
R., Ex. 12. In the preliminary results, Commerce assigned first-tier BIA 
to both Majui and Sunset stating that they “failed to respond to our re- 
quests for information.” Preliminary Results, 60 Fed. Reg. at 30,272. 

On August 11, 1995, Equiflor and Espirit Miami“ (collectively “Equi- 
flor”) filed a case brief in the administrative review of the present pro- 
ceeding. Pub. Doc. No. 1692, Def.’s Mem. Opp’n Equiflor’s Mem Supp. 
Mot. J. Agency R., Ex. 9. Equiflor maintained that Majui could not have 
received Commerce’s questionnaire since it had gone out of business.°? 
Id. at 2. Equiflor also argued that Sunset was experiencing financial and 
personnel difficulties, therefore, Commerce should have declined to ap- 
ply first-tier BIA to the company. Id. at 5. 

In the final determination, Commerce did not alter its decision and 
once again applied first-tier BIA to both Majui and Sunset. 61 Fed. Reg. 
at 42,862-63. Equiflor argues that Commerce should not have assigned 
a non-cooperative BIA rate to Majui because the company no longer ex- 


36 Equiflor and Espirit Miami are both importers of cut flowers from Colombia based in Miami, Florida. Equiflor’s 
Mem. Supp. Mot. J. Agency R. at 3 [hereinafter Equiflor Brief]. Both imported cut flowers subject to these reviews from 
Sunset Farms. Equiflor Non-Pub. App., Ex. 2. Equiflor also imported flowers subject to these reviews from Flores el 
Majui. Id. As the importers of record, they are required to pay antidumping duties at the rates established by the De- 
partment 

37 Flores el Majui sold its assets to an unrelated company called Calima on July 15, 1993. Equiflor Non-Pub. App., 
Ex. 1. On August 31, 1993, the company was legally dissolved. Id. Ex. 3 
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isted on May 5, 1994, when Commerce’s questionnaire in the seventh 
review (the only review involving Majui) was sent out; therefore, Majui 
never received the questionnaire. Equiflor’s Mem. Supp. Mot. J. Agency 
R. at 3 [hereinafter Equiflor Brief]. The record shows, however, that Ma- 
jui did receive the questionnaire.*> See Def.’s Mem. Opp’n Equiflor’s 
Mot. J. Agency R., Ex. 12. Because substantial evidence exists to show 
that Majui received Commerce’s questionnaire and did not respond, 
Commerce’s application of first-tier BIA to Majui was appropriate. 

Equiflor also argues that Commerce erred in treating Sunset Farms 
differently than Flores Estrella. Equiflor Brief at 9-10. As noted earlier, 
Flores Estrella advised Commerce of its financial difficulties and offered 
to cooperate with Commerce in submitting the information requeste 
In contrast, Sunset Farms did not notify Commerce of any reason for its 
failure to respond to Commerce’s questionnaire. Thus, Commerce’s de- 
cision to apply a non-cooperative BIA rate to Sunset Farms was consis- 
tent with its Flores Estrella decision. The record shows simply that 
Commerce sent a questionnaire to Sunset Farms and the company did 
not respond. Accordingly, Commerce’s application of first-tier BIA to 
Sunset Farms was appropriate. 


D. PLAINTIFF FLORALEX 

During the administrative reviews of the present proceeding, Com- 
merce conducted verification of a cross-section of the respondents who 
1ad answered Commerce’s information requests, including Floralex, 
Ltda. 61 Fed. Reg. at 42,836. Commerce’s verification team conducted 
an on-site sales and cost verification in September 1994 and issued a re- 
port of its findings in November 1994. Pub. Doc. No. 1288, Def.’s Mem. 
Opp’n Floralex’s Mem. Supp. Mot. J. Agency R., Ex. 6. 

Commerce summarized the verification conclusions in the prelimi- 
nary results, stating “[wJe encountered serious verification problems 
with respect to” Floralex, and “were unable to verify the accuracy of the 
constructed value information submitted by this firm.” Preliminary Re- 
sults, 60 Fed. Reg. at 30,273. At the same time, because Commerce found 
that Floralex had submitted responses and otherwise participated in all 
segments of the investigation, Commerce determined that the company 
had substantially cooperated with its request for information and ap- 
plied a second-tier BIA rate to Floralex for all three reviews. Id. 

In August 1995, Floralex submitted a reply brief®? in response to 
another petitioner’s contention that companies such as Floralex, which 
had encountered problems at verification, should be assigned a first-tier 
BIA rate. Pub. Doc. No. 1704, Def.’s Mem. Opp’n Floralex’s Mem. Supp. 
Mot. J. Agency R., Ex. 11. Floralex successfully argued that Commerce 


38 Equiflor suggests that Majui never received Commerce’s questionnaire because the courier TNT Skypack Inter- 
national Express could not obtain the signatures of the recipients of Commerce's questionnaire. Pub. Doc. No. 1921, 
Def.’s Mem. Opp’n Equiflor’s Mem. Supp. Mot. J. Agency R., Ex. 12. Receipt of the questionnaire in May, 1994, was 
acknowledged with a company stamp. Jd. Equiflor ignores the fact that Commerce also sent a copy of the questionnaire 
via Federal Express in August, 1994. Receipt of the questionnaire sent via Federal Express on August 11, 1994, was 
acknowledged with a signature. Id 


39 4 ace . : i. ; 
°9 Commerce regulations provide for the submission of a case brief after the date of publication of the preliminary 
results, and of a rebuttal brief after the filing of the case brief. See 19 C.ER. § 353.38(c),(d) 
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appropriately had applied the first-tier/second-tier distinction and con- 
cluded that “[t]he Department was clearly correct in applying ‘second- 
tier’ BIA to the companies that cooperated in the investigation but 
failed verification, and Petitioner’s assertion to the contrary should be 
rejected.” Id. at 4. 

In the final determination, Commerce did not alter its assignment of 
second-tier BIA to Floralex, emphasizing again the “serious difficulties” 
it had encountered in “attempting to verify the responses submitted by 
* * * Floralex.” 61 Fed. Reg. at 42,836. 

Before this Court Floralex argues that because the company passed 
its sales verification, Commerce should have accepted its sales informa- 
tion and used partial BIA only for its costs. Floralex’s Mem. Supp. Mot. 
J. Agency R. at 4. Commerce correctly responds that Floralex failed to 
exhaust its administrative remedies. Def.’s Mem. Opp’n to Floralex’s 
Mem. Supp. Mot. J. Agency R. at 36. 

At the administrative level, Floralex successfully argued that Com- 
merce should apply a second-tier BIA rate because the company failed 
verification. Floralex never raised a total versus partial BIA argument. 
It is a well-settled principle of administrative law that “[a] reviewing 
court usurps the agency’s function when it sets aside an agency deter- 
mination upon a ground not theretofore presented and deprives the 
[agency] of an opportunity to consider the matter, make its ruling, and 
state the reasons for its action.” Timken Co. v. United States, 16 CIT 
429, 434, 795 F. Supp. 438, 442 (1992) (quoting Unemployment Com- 
pensation Comm’n of Alaska v. Aragon, 329 U.S. 148, 155, 67S. Ct. 245, 
251 (1946)). Accordingly, the Court will not address Floralex’s argu- 
ment. 


E. PLAINTIFF FLOREX*? 


In August 1994, Commerce issued a supplemental questionnaire to 
Santa Helena, noting that it had received the company’s response to 
Commerce’s original questionnaire and found that additional clarifica- 
tion was needed. See Florex App., Non-Pub. Ex. 21 (“Supplemental 
Questionnaire”). In addition to other deficiencies, Commerce stated: 


The optional Crop Adjustment Method which you have used may 
not be reported correctly. This item was not explained in your re- 
sponse. Please provide a detailed narrative description of the meth- 
odology that you have used. Note that the following methodology 
should be employed in reporting for this item. Please check your re- 
sponse and resubmit where necessary. 


Id. 117. 


40 Plaintiff Florex includes five Colombian flower-producing companies, Flores de Exportacion S.A., Agricola Gua- 
cari S.A., Flores Altamira S.A., Santa Helena S.A., and Flores del Salitre Ltda., a Colombian cuttings producer, S.B 
Talee de Colombia Ltda., and a related U.S. importer, Four Farmers Inc., (collectively the “Florex Group”). Plaintiff 
Florex adopts all the arguments presented by plaintiff Asocolflores discussed previously. Florex’s Mem. Supp. Mot. J 
Agency R. at 2 [hereinafter Florex Brief] 
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In December 1994, Commerce issued its preliminary analysis memo- 


undum for Florex, stating: 
Santa Helena and Flores de Salitre, improperly reported the crop 
adjustment methodology. Specifically, Santa Helena’s narrative de- 
scription of the expenses included and the methodology utilized to 
amortize these expenses was inconsistent with the numbers provi- 
ded. When asked to correct this situation, the company failed to do 
so. Furthermore, the narrative explanation provided was inconsis- 
tent with the amounts presented in the various categories. Unable 
to correct the methodology based on the information on the record, 
we therefore applied a cooperative BIA rate to their sales. 
Florex App., Non-Pub. Ex. 7 (“Florex Group Preliminary Analysis 
Memorandum” 

In the preliminary results, Commerce found that although Santa Hel- 
ena submitted responses to its supplemental questionnaire, the compa- 
ny had failed to provide information allowing Commerce to correct 
serious deficiencies in their cost data responses. Preliminary Results, 60 
Fed. Reg. at 30,273. Because Commerce was unable to use Santa Hele- 
na’s cost data for comparison purposes, it applied total BIA for sales 
made by the company. Jd. However, because the company had substan- 
tially cooperated with Commerce’s requests for information, the De- 
partment preliminarily applied a second-tier BIA margin to sales made 
by the company. Id. 

In June 1995, Commerce issued another supplemental questionnaire 
to certain respondents, including the Florex Group, asking them to re- 
value depreciation and/or amortization expenses to reflect the effects of 
inflation. Florex App., Ex. 8 (“Inflation Adjustment Questionnaire”). 
On July 21, 1995, the Florex Group responded to Commerce’s inflation 
adjustment questionnaire. Jd. Non-Pub. Ex. 10. In this response, Santa 
Helena also corrected the preexisting errors in its crop adjustment cal- 
culations. Jd. In the final determination, Commerce reiterated its pre- 
liminary result findings and again applied the second-tier BIA rate to 

sales made by Santa Helena. 61 Fed. Reg. at 42,857. 

Florex challenges Commerce’s application of BIA to Santa Helena, ar- 
guing that the resort to BIA was not in accordance with law. Florex Brief 
at 14. More specifically, Florex alleges that Commerce’s instructions 
pertaining to the crop adjustment methodology “were unclear and inad- 
equate.” Jd. at 25. The Court does not agree. Commerce outlined the op- 
tional crop adjustment method and requested a detailed narrative 
description of the methodology used. See Florex App., Non-Pub. Ex. 21. 
Moreover, if Santa Helena did not understand the questionnaire, it had 
the opportunity and the responsibility to seek clarification from Com- 
merce. Id. (“If you have any questions, please contact Michael Panfeld 
at. * * *”); see Antifriction Bearing (Other Than Tapered Roller Bear- 
ings) and Parts Thereof From France, et al., 57 Fed. Reg. 28,360, 28,382 
(Dep’t Commerce 1992)(final det.)(“If a respondent found the require- 
ments to be unclear, then the burden is on the respondent to ask the De- 
partment for guidance.”), aff'd, Emerson Power Transmission Corp. v. 
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United States, 19 CIT 1154, 1161, 903 F Supp. 48, 55 (1995). According- 
ly, Commerce “fairly requested” the data. 

As noted, once Commerce has “fairly requested” the data, it possesses 
the “discretion to determine whether a respondent has complied with 
an information request.”4! Daido Corp., 19 CIT at 861, 893 F. Supp. at 
49-50. Here, Commerce appropriately rejected Santa Helena’s correc- 
tions as “untimely,” 61 Fed. Reg. at 42,856, because they were submitted 
after the preliminary results.” 19 C.FR. § 353.31(a)(1)(ii). 

Florex argues that Commerce unlawfully resorted to BIA after Santa 
Helena had submitted corrections to its errors.*? Florex Brief at 15. Spe- 
cifically, Florex maintains that the deficiencies which existed prior to 
the preliminary results “were corrected in Santa Helena’s subsequent 
supplemental response—submitted at [Commerce’s] request—after 
the preliminary results.” Jd. Commerce responds that the Inflation Ad- 
justment Questionnaire was not issued to Santa Helena, therefore, San- 
ta Helena’s unsolicited corrections were appropriately rejected. Def.’s 
Mem. Opp’n Florex’s Mot. J. Agency R. at 23. Commerce was not re- 
questing corrections to previously submitted data. The questionnaire 
stated, “li]f you have reported amortized pre-production costs * * * re- 
vise these expenses so that they are based on asset values * * * adjusted to 
reflect the effects of inflation. * * *” Florex App., Ex. 8. It was clear from 
the supplemental questionnaire that Commerce sought inflation ad- 
justments to originally submitted information, not entirely new data. 
Thus, Santa Helena’s unsolicited and untimely corrections were appro- 
priately rejected by Commerce. Accordingly, Commerce’s resort to BIA 
was in accordance with law. 

Florex also argues Commerce’s application of total BIA was not sup- 
ported by substantial evidence. Florex Brief at 24. Specifically, Florex 
maintains that Commerce should have used partial BIA for Santa Hele- 
na’s erroneous preproduction amortization calculations. Id. 

As noted previously, the distinction between total and partial BIA is 
explained in Ad Hoc Committee, 18 CIT at 915 n.21, 865 F Supp. at 865 
n.21, as follows: “Commerce uses ‘total BIA’ for a respondent whose re- 
porting or verification failure is so extensive as to make its entire re- 
sponse unreliable. * * * Commerce applies ‘partial BIA’ when a 
respondent’s submitted information is deficient in limited respects, yet 
is still reliable in most other respects.” 

Here, Santa Helena improperly reported its crop adjustment me- 
thodology. Specifically, the company’s description of the expenses in- 


*4 Florex also argues that Commerce had to accept Santa Helena’s submission because Commerce failed to return 
the corrected information in accordance with 19 C.FR. § 353.31(b)(2). Florex Brief at 17. However, Commerce’s failure 


to comply with this regulation constituted harmless error. See supra note 28 


42 Plorex also argues that Commerce’s application of BIA to Santa Helena based upon the conduct of a related party 
S.B. Talee was not in accordance with law. Florex Brief at 21. Commerce, however, appropriately resorted to BIA on the 
sole basis of Santa Helena’s untimely submission of corrections. Thus, Commerce’s reliance upon the conduct of S.B 
Talee is besides the point 

43 Florex also argues that Commerce improperly relied upon diskette problems in support of its decision to use BIA 
Florex Brief at 18. However, while the final determination, 61 Fed. Reg. at 42,857, states that Commerce notified Santa 
Helena of certain diskette problems prior to the issuance of the preliminary results, Commerce did not rely upon these 
problems in the final determination for purposes of BLA. 
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cluded and the methodology utilized to amortize these expenses was 
inconsistent with the numbers provided. Florex App., Non-Pub. Ex. 7, 
at 2. Further, the narrative explanation provided by Santa Helena was 
inconsistent with the amounts presented in the various categories. Id. 
Commerce stated that Santa Helena’s improper reporting was a serious 
deficiency rendering the Department unable to use the company’s cost 
data for comparison purposes. Preliminary Results, 60 Fed. Reg. at 
30,273. However, Commerce failed to cite evidence demonstrating that 
Santa Helena’s improper crop amortization made its entire response 
unreliable. Accordingly, the Court remands this issue to Commerce for 
further consideration. Upon remand, Commerce must consider its 
choice of BIA and explain to the Court the findings supporting its deci- 
sion. 
VI 
COLLAPSING PARTIES 
PLAINTIFF FLOREX 

In the final determination, Commerce determined that the Florex 
sub-group (Flores de Exportacion S.A., Agricola Guacari 8.A., and 
Flores Altamira, S.A.) and the Santa Helena sub-group (Santa Helena 
S.A., Flores del Salitre Ltda., and $.B. Talee de Colombia Ltda.) were re- 
lated, and “collapsed” them into a single entity, the Florex Group. 61 
Fed. Reg. at 42,856. Commerce did not base the dumping margins for 
the Florex Group on data submitted by the individual companies. 
Instead, Commerce applied BIA rates of 6.74 percent, 7.09 percent and 
6.97 percent for the fifth, sixth and seventh reviews respectively. Id. at 
42.868. The margin for the collapsed companies was the weighted aver- 
age of low Florex rates with Santa Helena’s best information available 
rate of 76.60 percent. Florex Brief at 27 n.56. 

Florex argues that Commerce does not have the legal authority to col- 
lapse multiple parties and treat them asa single entity.*4 Jd. at 27. This 
Court previously addressed this issue finding that Commerce does have 
the authority to collapse parties and treat them asa single entity for pur- 
poses of calculating dumping margins. Queen’s Flowers,21CIT at__, 
slip op. 97-120 at 7. Florex also argues that Commerce erred in using the 
related party definition found at 19 U.S.C. § 1677(13).* Florex Brief at 
29. In Queen’s Flowers, this Court held that section 1677(13) is the ap- 
propriate definition in the collapsing context. Queen’s Flowers, 21 CIT 
at _, slip-op. 97-120, at 13. 

As noted previously, Commerce’s “related parties” analysis divides 
the Florex Group into two sub-groups. See Mem. from Michael F. Pan- 
feld to File re: Collapsing Related Parties within the Florex Group (Nov. 
15, 1994), Florex App., Non-Pub. Ex. 38 (“November Mem. I”). After de- 
ciding that the members of each sub-group were related, Commerce 

44 Plaintiff Florex here adopts the arguments made by the plaintiffs in Queen’s Flowers de Colombia v. United 


States,21CIT___, slip. op. 97-120 (Aug. 25, 1997). Florex Brief at 29. Defendant also adopts all the arguments made 
in its brief to this Court in that case. See Def.’s Mem. Opp’n to PI.’s Mot. J. Agency R. filed in Queen’s Flowers, at 21-29 


45 Section 1677(13) governs when an exporter is to be regarded as related to its U.S. importer. 19 U.S.C. § 1677(13) 
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found that the Florex and the Santa Helena sub-groups which include 
all six member-companies, were related by means of a sister company 
relationship within the meaning of section 1677(13)(D)* through a se- 
ries of holding companies. See Mem. from Michael F. Panfeld to Holly A 
Kuga re: Collapsing Related Parties within the Florex Group (Feb. 1, 
1996), Florex App., Non-Pub. Ex. 36, at 3, n.1 (“February Mem.”). The 
three main shareholders of the holding companies, A, B and C,*! togeth- 
er owned a majority share of the principal holding company during each 
review period. Id. at 3-4. Commerce found that during all three review 
periods, these main shareholders owned a direct 26.22 percent interest 
in the three members of the Florex sub-group. Jd. During each period of 
review, the three shareholders also owned shares in the three members 
of the Santa Helena sub-group through their interest in the principal 
holding company.*? Id. 

Florex does not challenge any of these findings. Instead, Florex ar- 
gues that Commerce does not have the legal authority to factor the de 
minimis holdings of an individual into its related party analysis, there- 
fore, Commerce erred by including the holdings of shareholder B, who 
owns a significant portion of the Florex sub-group but an “insignificant 
percentage” of the Santa Helena sub-group, in its related party analy- 
sis.49 Florex Brief at 29. Florex maintains once shareholder B’s holdings 
are excluded, the remaining common shareholders of the Santa Helena 
sub-group lack the twenty percent ownership of the Florex Group re- 
quired to meet the related party test.°° Id. 

The statute provides that parties are related when “any person or per- 


sons” own or control “jointly or severally, directly or indirectly, through 
stock ownership or control or otherwise, * * * in the aggregate 20 per- 
cent or more of the voting power or control in the business” of each 
party. 19 U.S.C. § 1677(13)(D)(emphasis added). Shareholders A and C, 
together, effectively owned 56.13 percent of Santa Helena during the 
fifth and sixth review periods and 64.13 percent during the seventh re- 


46 Section 1677(13) provides as follows 
For the purpose of determining United States price, the term “exporter” includes the person by whom or for whose 
account the merchandise is imported into the United States if * * * 

D) any person or persons, jointly or severally, directly, or indirectly, through stock ownership or control or other- 
wise, own or control in the regate 20 percent or more of the voting power or control in the business carried on by 
the person by whom or for whose account the merchandise is imported into the United States. * * * 

19 U.S.C § 1677(13)(D) 

47 In order to preserve the confidentiality of the actual shareholders’ identities, the Court denotes the shareholders 
as “A”, “B” and “C” 

48 Commerce then calculated the “effective” interests held in each company by the three main shareholders through 
their ownership of the various holding companies. See February Mem. at 3 n.3. Commerce multiplied each individual's 
percentage ownership in a holding company by the percentage that holding company owned in each succeeding layer of 
other holding companies. Id. Together, the three shareholders effectively owned a 56.14 percent share in Santa Helena 
and a 78.83 percent share in S.B. Talee, respectively, during the fifth and sixth review periods, as well as a 39.55 percent 
share in Flores de Salitre during the sixth review period. Jd. During the seventh review period, they owned 64.14 per- 
cent of Santa Helena, 34.61 percent of Flores de Salitre and 78.93 percent of S.B. Talee. Id 

49 Plorex does not deny that shareholder B owned a significant percentage in five of the six member-companies 

50 Florex also argues that Commerce’s inclusion of shareholder B’s de minimis interest in the Santa Helena sub- 
group violates the principles articulated in Nihon Cement Co. v. United States, 17 CIT 400, 425-26 (1993)( finding that 
Commerce can only collapse parties where the type and degree of the relationship is so significant that there is a strong 
possibility of price manipulation). The Court does not agree. The court in Nihon discussed the significance of the type of 
relationship between firms only in the context of collapsing parties. Jd. at 426-27. Nihon did not diminish Commerce's 
discretion concerning its related parties analysis 
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view period. See February Mem. at 3-4. Thus, a group of two persons, 
owned twenty percent or more of Santa Helena. These same two per- 
sons, along with shareholder B, also owned twenty percent or more of 
the other five Florex member-companies. Jd. Commerce’s decision to 
aggregate the interests of the three shareholders with common interests 
in several businesses was a reasonable application of the statute. See 
United States v. Zenith Radio Corp., 437 U.S. 443, 450, 98 S. Ct. 2441, 
2445 (1978)(“When faced with a problem of statutory construction, this 
Court shows great deference to the interpretation given the statute by 
the officers or agency charged with its administration. To sustain [an 
agency’s] application of [a] statutory term, we need not find that its 
construction is the only reasonable one, or even that it is the result we 
would have reached had the question arisen in the first instance in judi- 
cial proceedings.”)(quoting Unemployment Compensation Comm’n, 
329 U.S. at 153, 67S. Ct. at 250). 

After determining that the six Florex members were related, Com- 
merce applied the remaining criteria of its collapsing test to determine 
whether the six member-companies should be treated as a single entity. 
The court in Nihon, described the collapsing analysis as follows: 


In determining whether to collapse entities, Commerce does not fo- 
cus solely upon the degree of voting control one company may have 
over another, but upon a broad analysis of the facts in the case. ’ 
Other factors relied upon by Commerce in collapsing related com- 
panies are that (1) the companies are closely intertwined; (2) trans- 
actions take place between the companies; (3) the companies have 


similar types of production equipment, such that it would be unnec- 
essary to retool either plant’s facilities before implementing a deci- 
sion to restructure either company’s manufacturing priorities; and 
(4) the companies involved are capable, through their sales and pro- 
duction operations, of manipulating prices or affecting production 
decisions. * * * All ofthese factors need not be present as long as the 
parties are sufficiently related to present the possibility of price ma- 
nipulation. 
Nihon, 17 CIT at 425. 
In the final determination, Commerce stated, 


To determine whether companies should be collapsed, the Depart- 
ment makes three inquiries. First, the Department examines 
whether the companies in question are related. * * * Second, the 
Department examines whether the companies in question have 
similar production facilities, such that retooling would not be re- 
quired to shift production from one company to another. * * * 
Third, the department examines whether there exists other evi- 
dence indicating a significant potential for the manipulation of 
price or production. The types of factors the Department examines 
include: (1) The level of common ownership; (2) the existence of in- 
terlocking officers or directors * * *; and (3) the existence of inter- 
twined operations. 


61 Fed. Reg. at 42,853. In Queen’s Flowers, this Court found Com- 
merce’s articulation of these collapsing factors to be in accordance with 
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law. Queen’s Flowers, 21 CIT at ____, slip op. 97-120, at 23 (“Although 
the factors listed by the Department in the Final Determination are not 
identical to those listed in Nihon, the Department has articulated a rea- 
sonable set of inquiries for answering the central question, whether par- 
ties are sufficiently related to present the possibility of price 
manipulation.”). 

However, Commerce’s determination also must be supported by sub- 
stantial evidence. In determining whether to “collapse” parties, Com- 
merce examines the “level of interrelatedness” between parties, i.e., the 
“type and degree” of the relationship that exists among companies that 
produce the same product or can do so without too much difficulty. 61 
Fed. Reg. at 42,853. Besides determining whether the parties are re- 
lated, the criteria that Commerce considers in conducting its collapsing 
analysis include: (1) whether the companies in question have similar 
production facilities, such that retooling would not be required to shift 
production from one company to another; and (2) whether there exists 
other evidence indicating a significant potential for the manipulation of 
price or production. Id. 

Florex challenges Commerce’s analysis of the collapsing factors, ar- 
guing that the determination of the potential for price manipulation 
was not supported by substantial evidence. Florex Brief at 33. 

Commerce found that all six companies produced carnations using 
virtually the same processes and equipment.°! See November Mem. I, at 
3.; see also November Mem. II, at 2. Commerce concluded that they had 
similar production facilities such that retooling was not required to shift 
production from one company to another. 61 Fed. Reg. at 42,856. Florex 
argues that collapsing was inappropriate because production shifting 
did not actually occur. Florex Brief at 33-35. However, the collapsing 
standard requires only an analysis based upon the potential for manipu- 
lation of production. Nihon, 17 CIT at 425-26. Commerce correctly fo- 
cused upon the potential for the six companies to shift production. 61 
Fed. Reg. at 42,856. As Commerce explained, in rejecting the same argu- 
ment made by the Queen’s Flowers Group: 


[Ojur concerns over shifting production refer to a longer period of 
time; thus, if Company A receives a lower margin than Company B, 
we are concerned that Company A would increase production of 
new flowers to take advantage of a lower margin while Company B 
would, over time, reduce production due to its higher margin. Alter- 
natively, more of the production of Company A could be shifted to 
the U.S. market. 


Id. at 42,854. 
Further, in determining whether there is a significant potential for 


the manipulation of price or production, Commerce examines factors 
such as: (1) the level of common ownership; (2) the existence of inter- 


°4 Even S.B. Talee, which primarily produced cuttings (baby carnation or mini-carnation plants) performed re- 
search and development activities using Santa Helena’s farm and then sold the cuttings from this research to Santa 
Helena. See Mem. from Michael F. Panfeld to File re: Collapsing Related Parties within the Florex Group (Nov. 21, 
1994), Def.’s Mem. Opp’n Florex’s Mot. J. Agency R., Non-Pub. Ex. 8, at 2 (“November Mem. II 
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locking officers or directors; and (3) the existence of intertwined opera- 
tions. Id. at 42,853. 

As noted, Commerce found a significant level of common ownership 
among the six member-companies. Commerce also found that the six 
member-companies were operated and controlled by many of the same 
board members and operators. In fact, Santa Helena and the Florex 
Group have two board members in common: shareholders A and C, two 
of the three major shareholders of the six member-companies. Novem- 
ber Mem. I, at 3; November Mem. II, at 1-2. Lorenzo de la Torre was the 
general manager of the two Florex farms and President of Four Farm- 
ers, the Group’s commonly owned and operated U.S. importer. Lorenzo 
de la Torre’s brother, Joaquin was the general manager of Santa Helena 
and of most of the holding companies owning Santa Helena. /d. Finally, 
two other members of the de la Torre family sit on the board of directors 
of each company. Jd. Florex argues that the relationships were not suffi- 
ciently significant. Florex Brief at 35-36. The Court does not agree. The 
persons who owned the related companies also controlled and operated 
the companies by holding board and top management positions. 

The third major factor that Commerce examined was whether the op- 
erations of the “companies are closely intertwined.” 61 Fed. Reg. at 
42,853. Commerce first considered whether record evidence demon- 
strated that the companies engaged in inter-company transactions. 
Commerce found that the six member-companies engaged in inter-com- 
pany transactions, principally through Santa Helena’s sales of flowers 
to the other companies for use in bouquets, November Mem. IJ, at 4, and 
S.B. Talee’s sales of cuttings to the other Santa Helena companies. See 
November Mem. II, at 2. Santa Helena and Salitre also sold subject flow- 
ers during each review through Four Farmers, the Group’s commonly 
owned U.S. importer, just as the three Florex sub-group companies did. 
November Mem. I, at 4. Florex maintains that these sales were made at 
arm’s length and “companies that are intertwined do not deal with each 
other at arm’s length.” Florex Brief at 37. However, the collapsing stan- 
dard does not require Commerce to distinguish between different types 
of inter-company transactions. Nihon, 17 CIT at 426. Commerce must 
only address whether transactions took place between the companies. 

Commerce also determined that the closely intertwined relationship 
of the six member-companies provided them with access to one anoth- 
er’s marketing and sales information. November Memo I, at 4. Com- 
merce based this determination upon the extensive overlap in 
management and board memberships between all six producers as well 
as in Four Farmers. Id. Florex contends that Commerce was required to 
point to evidence that the companies actually shared information. Flo- 
rex Brief at 38-39. Florex relies upon Nihon to support this argument. 
See Nihon, 17 CIT at 422-27 (reversing Commerce’s determination to 
collapse Nihon and two related companies). The Nihon court found that 
the fact that related companies made sales through a joint sales compa- 
ny “did not in and of itself support [the conclusion] that the companies 
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shared information.” Jd. at 427. Of critical importance to the court’s de- 
cision, however, was the fact “there was no indication of an intertwined 
management structure as was present in other cases where Commerce 
collapsed related parties.” Jd. In contrast, the management structure of 
the Florex Group companies was significantly intertwined.®? See No- 
vember Mem. I, at 3. 

The Court finds that there is substantial evidence on the record sup- 
porting Commerce’s finding that the six member-companies are suffi- 
ciently related to present the possibility of price manipulation. 
Accordingly, Commerce’s determination to collapse the six member- 
companies of the Florex Group was in accordance with law and was sup- 
ported by substantial evidence. 

Vil 
INTEREST INCOME OFFSET 
PLAINTIFF FLOREX 

During the PORs, the majority of the Florex Group’s flowers were im- 
ported into the United States by Four Farmers, Inc. Non-Pub. Doc. No. 
42, Def.’s Mem. Opp’n Florex’s Mot. J. Agency R., Conf. Ex. 3 [hereinaf- 
ter Def.’s Florex Conf. Ex.]. All sales made by the Florex Group for the 
U.S. market were invoiced to company X, which, in turn, invoiced the 
merchandise to Four Farmers. Id. at 5. By letters dated November 29, 
1993 and May 16, 1994, the Florex Group filed questionnaire responses 
containing a statement of income for Four Farmers for the fiscal years 
ending in December 1991, December 1992, and December 1993. Id.; 
Non-Pub. Doc. No. 318, Def.’s Florex Conf. Ex. 4; and, Non-Pub. Doc. 
No. 504, Def.’s Florex Conf. Ex. 7. Four Farmers reported an interest ex- 
pense of [***] for 1991, [***] for 1992, and [***] for 1993. Id. 

In July 1994, Florex submitted its section C and D questionnaire re- 
sponses for the three consolidated review periods, indicating that Four 
Farmers had no short-term borrowings other than loans from company 
X. See Non-Pub. Doc. No. 446, Def.’s Conf. Ex 5, at 23. Florex noted that 
since company X is arelated company, loans made by X are “intracompa- 
ny loans” and “adjusted” X’s selling expenses. Id. at 23, 30. 

In August 1994, Commerce forwarded a supplemental questionnaire 
to Florex, requesting that Florex “give a narrative description of compa- 
ny X’s selling expense adjustments and provide a separate worksheet 
detailing the calculations.” See Non-Pub. Doc. No. 468, Def.’s Florex 
Conf. Ex. 6. Florex submitted a response detailing the general expenses 
that it had reported originally for company X, including an offset to sel- 
ling expenses, for short-term interest on deposits and loans. See Non- 
Pub. Doc. No. 504, Def.’s Florex Conf. Ex. 7, at 6-7. The response further 
specified that the adjustment made for interest income was related to 
“working capital.” Id. at 7. However, Florex did not indicate whether the 


RD as ¥ ‘ . ‘ iam 

°“ The Nihon court also found that the chances of the companies sharing information was reduced because “they 
would have been subject to antitrust actions in Japan.” Nihon, 17 CIT at 427. Florex pointed to no similar threat under 
Colombian law 
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loans at issue were to related companies or linked to Florex’s U.S. selling 
operations 


During the administrative review, the petitioners argued that Com- 


merce erred in allowing Florex to offset its reported selling expenses be- 
cause the short-term interest income is unrelated to the production of 
subject flowers. Pub. Doc. No. 1688, Def.’s Florex Pub. Ex. 2, at 66. In its 
rebu ttal brief, Florex contended that Commerce should allow the offset 
“p roperly reflects the actual net selling expenses relating to [com- 
’s| sales activities.” Non-Pub. Doc. No. 1027, Def.’s Florex Conf. 
it 50 
the final determination, Commerce disallowed the offset. Com- 
Meee 


We exa s related selling 
agent and 1 have determinec ‘a that some, if not all, of the interest in- 
come derives from intracompany loans. It is the Dey partment’s prac- 
tice to ignore such intracompany transfers. * * * For these final 
results, because we could not segregate the intracompany loans 
from the interest income reported, we have denied the entire in- 
come interest adjustment. 


61 Fed. Reg. at 42,846. 

Florex argues that Commerce inappropriately increased Florex’s re- 
ported selling expenses by disallowing the offset. Florex Brief at 40. Spe- 
ped Florex maintains that Commerce erred in determining that 
company X’s interest income was derived in part from intracompany 


loans because the interest income “had as its counterpart an equal in- 
terest expense reported by Four Farmers.” Jd. at 41. The record evi- 
dence, however, shows that the reported interest income significantly 
exceeded the reported inte rest expense. See Def.’s Florex Conf. Exs. 3, 4 
(showing that Four Farmers’ interest expense was [***] for 1991, [” 

for 1992, and [***] for 1993); see also Def.’ iinateke 7, at 7( oor 
ing that the short-term interest earned by company X on short-term de- 
posits and loans was higher in each review period). Thus, contrary to 
Florex’s claim, the interest income earned by company X did not offset 
the interest expense incurred by Four Farmers. 

Florex also claims that it was denied an opportunity to comment on 
the interest income offset because “no issue regarding intracompany 
loans was ever raised by ITA or petitioners throughout the entire course 
of this review.” Florex Brief at 40. The record shows, however, that Flo- 
rex was aware that the offset adjustment was an issue. When Com- 
merce’s supplemental questionnaire requested that Florex provide a 
narrative description of company X’s selling expense adjustments and 
provide a separate worksheet detailing these calculations, Florex was 
put on notice that Commerce was investigating the claimed offset. See 
Def.’s Florex Conf. Ex 6. 

Finally, Florex argues that Commerce had no legal basis for resorting 
to BIA because there was no non-compliance with an information re- 
quest. Florex Brief at 42. However, Commerce’s denial of the offset is 
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not equivalent to the application of BIA. See Federal-Mogul Corp. v. 
United States, 17 CIT 1093, 1103, 834 F. Supp. 1391, 1400 (1993)(find- 
ing Commerce’s denial of an adjustment to foreign market value for post 
sale price adjustments and rebates was not a use of best information 
available when the parties had not shown that they met the statutory 
requirements to receive such an adjustment). Commerce disallowed the 
offset because Florex failed to establish that the claimed offset was di- 
rectly related to U.S. sales of the subject merchandise and did not reflect 
an intracompany transfer. See Color Television Receivers From the Re- 
public of Korea, 56 Fed. Reg. 12,701, 12,707 (Dep’t Commerce 1991)(fi- 
nal det.)(finding that respondent failed to demonstrate that the 
category listed as other income related to the selling operations of the 
merchandise under review and excluding such income as an offset to the 
company’s U.S. indirect selling expenses); Sodium Nitrate From Chile, 
47 Fed. Reg. 51,460, 51,461 (Dep’t Commerce 1992)(preliminary 
det.)(“Interest income * * * not clearly related to selling the articles un- 
der investigation may not be used to offset credit expenses.”). 
Accordingly, Commerce’s disallowance of the offset was appropriate. 


Vill 
COMMISSIONS PAID TO US. CONSIGNEES 


DEFENDANT-INTERVENOR FTC 
During the periods of review, certain Colombian exporters paid com- 
missions”? to two types of U.S. consignees—consignees related to the ex- 
porters by means of stock ownership (“related consignees”) and 


consignees that had no financial ties to the exporters (“unrelated con- 
signees”). Commerce deducted from the United States price (“USP”),°4 
commissions paid to unrelated consignees by the exporters pursuant to 
19 U.S.C. § 1677a(e)(1). 61 Fed. Reg. at 42,838. Commerce treated the 
Colombian exporters and related U.S. consignees as single entities. 
Commerce treated payments made to related consignees as intracompa- 
ny transfers and not as “commissions,” deducting from U.S. price only 
the U.S. selling expenses incurred by the related U.S. consignees pur- 
suant to 19 U.S.C. § 1677a(e)(2). Id. 

FTC argues that Commerce’s failure to deduct commissions paid to 
“related” consignees in calculating USP was not in accordance with law. 
FTC Mem. Supp. Mot. J. Agency R. at 18 [hereinafter FTC Brief]. FTC 
claims that Commerce’s approach understated exporter’s sales price 
(“ESP”) prices. Id. 

Commerce uses ESP to calculate USP when sales occur between a for- 
eign manufacturer and a related importer. ESP is the “price at which 
merchandise is sold or agreed to be sold in the United States, before or 
after the time of importation, by or for the account of the exporter,” mi- 
nus specified adjustments. 19 U.S.C. § 1677a(c). 


53m . ea nia tinitaine a aaee 
>»? The antidumping statute does not define commission for the purposes of 19 U.S.C. § 1677a(e)(1 
54 Commerce calculates “United States price” (“USP”), based on purchase price (“PP”), or exporter’s 


ales 
“ESP”), of the merchandise, whichever is appropriate. 19 U.S.C. § 1677a(a 
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The statute provides that ESP shall be reduced by the amount, if any, 
of: 


(1) commissions for selling in the United States the particular mer- 
chandise under consideration, (2) expenses generally incurred by 
or for the account of the mes s in the U nited States 1 in selling 
identical or substantially identical merchandise. * 


19 U.S.C. § 1677a(e). Commerce regulations include identical require- 
ments mandating that “commissions for selling [merchandise] in the 
United States” be deducted from ESP. 19 C.ER. § 353.41(e)(1). 

To calculate ESP Commerce first determines the price at which goods 
are sold to the first unrelated purchaser in the United States. Thus, 
Commerce “arrives at a United States price that reflects the price that 
the merchandise would command in ‘an arm’s length transaction,’ 
whether from the importer to an independent retailer or directly to the 
public.” Koyo Seiko Co. v. United States, 36 F.3d 1565, 1567 (Fed. Cir. 
1994)(quoting Smith-Corona Group, 713 F.2d at 1572). 

Sales made on a consignment basis are ESP sales because the mer- 
chandise is sold in the United States _ after the time of importation, by or 
for the account of the exporter. "19 US.C. § 1677a(c). 

The statute defines “exporter” to include the person by whom or for 
whose account the merchandise is imported into the United States if: 


(A) such person is the agent or principal of the exporter, manufac- 
turer, or producer; 


(B) such person owns or controls, directly or indirectly, through 


stock ownership or control or otherwise, any interest in the busi- 
ness of the exporter, manufacturer, or producer; 


(C) the exporter, manufacturer, or producer owns or controls, di- 
rectly or indirectly, through stock ownership or otherwise, any in- 
terest in any business concucted by such person; 


(D) any person or persons, * * * own or control * * * 20 percent or 
more of the voting power or eenkeok* 


19 U.S.C. § 1677(13). 

According to FTC, all consignment relationships fall within the cate- 
gory of a principal/agent relationship.®> FTC Brief at 19 Specifically, 
FTC argues that, because section 1677(13)(A) defines “exporter” to in- 


°° Because “agent” is not defined by statute, Commerce has developed a four-part test to determine whether a party 
is an agent within the meaning of section 1677(13)(A) 

1) whether the foreign manufacturer participates in the marketing of the product to U.S. customers; 

2) whether the foreign manufacturer participates in setting prices and in the negotiation of their terms of sales to 
US. customers 

3) whether the U.S. customers look to the U.S. importer or the foreign manufacturer for product testing and quali- 

ty control; and 

4) whether the foreign manufacturer interacts directly with U.S. customers 
See e.g., Furfuryl Alcohol From South Africa, 60 Fed. Reg. 22,550, 22,552 (Dep’t Commerce 1995)(final det.)(finding an 
agency relationship where there was continual communication between the foreign manufacturer and importer on 
matters related to U.S. customer marketing and sales); Electrolytic Manganese Dioxide From Japan, 58 Fed. Reg 
28,551, 28,555 (Dep’t Commerce 1993)(final det.)(finding no agency relationship where there was no evidence of in- 
volvement by the foreign manufacturer in setting the price and terms of sale with the U.S. end-user). FTC does not 
claim that “related” consignees meet Commerce’s definition of agents 
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clude an “agent” of the foreign manufacturer, all “commissions” paid to 
consignees should be deducted from ESP Id. 

FTC’s interpretation of the statute stems from a misunderstanding of 
the nature of the ESP calculation. As discussed previously, ESP is calcu- 
lated based on the arm’s length price between an exporter and an unre- 
lated third party. The purpose of the ESP selling expense adjustments is 
to determine “the net amount returned to the exporter.” 61 Fed. Reg. at 
42.838 (quoting S. Rep. No. 16, 67" Cong., 15* Sess. at 12 (1921)). Com- 
merce appropriately deducted the selling expenses incurred by the re- 
lated-party consignee as these expenses constituted payments by the 
“exporter” to unrelated third parties that affected the exporter’s net re- 
turn. Commerce stated that it was not deducting the payment from the 
producer to its related U.S. consignee in reimbursement of such selling 
expenses, since such commissions “are intracompany transfers that 
compensate the related consignee for selling expenses incurred by the 
consignee in the United States. Because these selling expenses are al- 
ready deducted under our current methodology, the deduction of the in- 
tracompany ‘commission’ would result in double-counting.” Jd. 

Therefore, the issue here is not the deduction from ESP of “commis- 
sions” paid to related parties, but whether Commerce’s collapse of the 
exporter with the related consignee is permitted. 

The statute itself does not require Commerce to disregard intracom- 
pany transfers; nor does it contain a standard for Commerce to deter- 
mine when to collapse parties. “In a situation where Congress has not 
provided clear guidance on an issue, Chevron requires us to defer to the 
agency’s interpretation of its own statute as long as that interpretation 
is reasonable.” Koyo Seiko, 36 F.3d at 1573. The Court finds that Com- 
merce’s approach in the present case was reasonable. 

“Collapsing” is within Commerce’s discretion to define “related par- 
ties” according to the terms set out in section 1677(13). See 19 U.S.C. 
§ 1677(13). Commerce’s rationale for disregarding intracompany com- 
missions is to avoid “double-counting” the related U.S. consignees’ sel- 
ling expenses. 61 Fed. Reg. at 42,838.°7 In accordance with section 
1677a(e)(2), Commerce deducted selling expenses incurred in the 
United States. See 19 U.S.C. 1677a(e)(2). The intracompany “commis- 
sions” reimbursed the related U.S. consignee for these same expenses, 
which are already deducted under Commerce’s methodology. Com- 
merce’s decision not to double-count deductions to U.S. price was rea- 
sonable in that it resulted in a fair “apples-to-apples” comparison 
between U.S. price and foreign market value. Koyo Seiko, 36 F.3d at 1573 
(“One of the goals of the [antidumping] statute is to guarantee that the 
administering authority makes the fair value comparison on a fair ba- 


56 FTC also argues that Commerce's approach in the present case is inconsistent with Timken Co. v. United States, 
10 CIT 86, 630 F. Supp. 1327 (1986). FTC Brief at 21. FTC’s reliance upon Timken is misplaced. The Timken court held 
that the statutory deduction for commissions did not require Commerce to also deduct the profit earned by a subsidiary. 
Timken, 10 CIT at 103, 630 F Supp. at 1342. The Timken court, however, did not address the treatment of related party 
commissions. Therefore, Commerce did not act in a manner inconsistent with Timken 


57 Additional adjustments to ESP include Commerce’s deduction of selling expenses incurred in the United States. 
See 19 U.S.C. § 1677a(e)(2); see also 19 C.FR. § 353.41(e)(2) 
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sis—comparing apples with apples” )(quoting Smith-Corona, 713 F.2d at 
1578) 

FTC alternatively claims that Commerce should have made a circum- 
stance of sale (“COS”) adjustment for the “commissions” under section 
1677b. FTC Brief at 24. In determining foreign market value, “if it is es- 
tablished to the satisfaction of the administering authority that the 
amount of any difference between the United States price and the for- 
eign market value * * * is wholly or partly due to * * * other differences 
in circumstances of sale; * * * then due allowance shall be made thereof. 
See 19 U.S.C. § 1677b(a)(4). Implementing this section, Commerce reg- 
ulations provide “(differences in circumstances of sale * * * normally 
are those involving differences in commissions, ***” 19 C.FR. 
§ 353.56(a)(2). 

The circumstance of sale provisions do not include precise standards 
or guidelines to cover the exercise of Commerce’s authority to deter- 
mine adjustments. As the statute is silent, Commerce has broad discre- 
tion to decide what constitutes a bona fide circumstance of sale. 
Smith-Corona, 713 F2d at 1571. 

As noted, Commerce found that “commissions” paid to related con- 
signees were intracompany transfers and not “true commissions.” Be- 
cause the “commissions” are not an expense, and the actual selling 
expenses are already deducted, there is no difference in expenses requir- 
ing adjustment. 61 Fed. Reg. at 42,838. In the final determination, Com- 
merce explained, “we already deduct that portion of the transfer price 
[to the first unrelated customer] that represents selling expenses paid 
by the related U.S. consignee. The remaining portion—profit—does not 
qualify as a circumstance-of-sale adjustment.” Jd. This reasoning has 
been upheld by this court. See Outokumpu Copper Rolled Products AB v. 
United States, 18 CIT 204, 209, 850 F. Supp. 16, 21 (1994)(“Commis- 
sions paid to related parties are considered intra-company transfers of 
funds, and, as such do not qualify for a circumstances-of-sale adjust- 
ment.”). 

FTC argues that Commerce’s methodology in the present case con- 
flicts with LMI La-Metalli, 912 F.2d 455. FTC’s reliance upon LMI La- 
Metalli is inapposite. LMI La-Metalli involved commissions paid in the 
home market where the selling agent was related to the producer but 
the manufacturer and the agent were not treated as a single entity. Id. at 
458. Moreover, Commerce’s approach in the present case was not incon- 
sistent with LMI La-Metalli. The LMI La-Metalli court held that it was 
an error for Commerce to deny an adjustment for home market related- 
party commissions when adequate evidence supported a finding (1) that 
the commission’s were at arm’s length, or (2) the commissions were di- 
rectly related to the sales under review. Here there was no issue of an 
arm’s length sale. 


Accordingly, Commerce’s treatment of commissions was in accor- 
dance with law. 
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IX. 
CALCULATION OF FMV 
DEFENDANT-INTERVENOR FTC 

In the final determination of the second review of Certain Fresh Cut 
Flowers From Colombia, 55 Fed. Reg. at 20,492-93, Commerce decided 
not to base FMV on third-country sales to Europe because of the dispa- 
rate flower market patterns which existed between the United States 
and Europe.* In the final determination of the present case, Commerce 
found “no change in the differences in market volatilities, no change in 
the differences in holidays, and no change in the differences in end-use 
of the merchandise.” 61 Fed. Reg. at 42,841. Commerce concluded that 
“the differences in prevailing market conditions between European 
markets, which comprise the primary third-country markets, and the 
United States in these PORs are still too great to justify use of third- 
country sales to determine foreign market value.” Jd. In deciding not to 
use third-country sales data Commerce only examined information 
about third-country markets and not actual company-specific sales 
price data. Id. 

The antidumping statute provides that foreign market value shall be 
the price “at which such or similar merchandise is sold, or * * * offered 
for sale in the principle markets of the country from which exported 
* * *” See 19 U.S.C. § 1677b(a). As noted, the statute sets forth three 
methods for determining foreign market value: home market sales; 
third country sales; and constructed value. Jd. If home market sales are 
inadequate, foreign market value may be determined based on 
constructed value, notwithstanding third country sales. Jd. At the same 
time, Commerce’s regulations show a preference for third country 
prices if adequate and verifiable information is available.®? 19 C.ER. 
§353.48(b). However, the statute also gives Commerce the discretion to 
reject third-country prices in favor of constructed value when there is an 
adequate factual basis in the record for doing so. Floral Trade Council, 
15 CIT at 499, 775 F. Supp. at 1496. 

The issue is whether there is substantial evidence to show that the dif- 
ferences in prevailing market conditions are sufficient to overcome the 
preference for third-country sales. When examining Commerce’s fac- 
tual determinations, the court’s function is to determine whether Com- 
merce’s determination is reasonable and supported by the record as a 
whole. Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1563 (Fed. 
Cir. 1984). FTC argues that Commerce must first examine actual com- 
pany-specific third-country price data in order to reject third-country 


58 In the second review of this proceeding, Commerce gave three reasons for rejecting third-country sales: (1) prices 
in the United States and third-country markets were negatively correlated; (2) Colombian producers sold to Europe 
ynly in peak months, making it difficult to find contemporaneous sales; and (3) the perishability of fresh cut flowers 
leads to price differences that are unrelated to dumping. 55 Fed. Reg. at 20,492-93. These factors were approved by this 
court as an adequate basis for rejecting third-country sales prices as a basis for calculation of foreign market value. 
Floral Trade Council, 15 CIT at 500-501, 775 F. Supp. at 1497-98 

59 This court has implicitly endorsed the preference for third-country sales to constructed value when there is ade- 
quate confirmation of third-country sales subject to timely verification. Smith-Corona, 713 F.2d at 1576 n.20; South- 
vest Florida Winter Vegetable Growers Ass'n v. United States, 7 CIT 99, 102, 584 F Supp. 10, 14 (1984) 
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sales as a basis for foreign market value. FTC Brief at 30. This court has 
rejected this argument. See Asociacion Colombiana, 13 CIT at 25, 704 F. 
Supp. at 1124 (“ITA is not required to eliminate third-country prices as 
a possible surrogate for home market price before resorting to 
constructed value.”); Smith-Corona, 713 F2d at 1576 n.20 
(“constructed value may be used without regard to availability of third- 
country prices. * * *”). Congress provided for this flexibility to facilitate 
efficient administrative decisions. Asociacion Colombiana, 13 CIT at 25, 
704 F Supp. at 1124. 

FTC also argues that Commerce rejected third-country prices based 
on irrelevant factors regarding market comparability. FTC Brief at 33. 
Specifically, FTC maintains that in the final determination, Commerce 
unlawfully relied upon analysis from the second review in reaching its 
determination. FTC Brief at 29-30. However, the record demonstrates 
that Commerce did collect information regarding market comparability 
in the final determination. The Department examined “narrative re- 
sponses to questions regarding third-country markets, ranging from 
general questions about market conditions to questions about specific 
companies’ practices, experiences, and average profit levels.” 61 Fed. 
Reg. at 42,841. In addition, Commerce received price data for standard 
carnations for 1991 from the FTC for the United States and for the Aals- 
meer market in Europe. Id. 

FTC maintains that the factors cited by Commerce are “irrelevant in 
the absence of a finding that these market conditions will cause the cre- 
ation of dumping margins.” FTC Brief at 34. For example, FTC main- 
tains that Commerce failed to explain how the existence of different 
holidays in the United States and Europe create dumping margins. Jd. 
However, as noted, third-country prices may be abandoned if there is an 
adequate factual basis upon the record for doing so. Floral Trade Coun- 
cil, 15 CIT at 499, 775 F. Supp. at 1496. 

Commerce explained that the differences in market conditions be- 
tween the United States and Europe center upon the flower-buying hab- 
its of consumers in the United States compared to those in Europe. 61 
Fed. Reg. at 42,842. For example, there are certain flower-buying holi- 
days, such as Valentine’s Day and Mother’s Day, for which demand for 
flowers in the United States increases markedly. Jd. In contrast, Com- 
merce found that “third-country market customers more often buy 
flowers for everyday use, such as decoration.” Id. Commerce concluded 
that the end-use of the subject merchandise significantly differs be- 
tween the United States and third-country markets. Id. 

Commerce also found that as a result of the holiday-driven buying 
habits of U.S. consumers, significant price increases occurred during 
specified U.S. holidays that were not sustained during the rest of the 


50 FTC also argues that Commerce’s decision ignores the effect of Colombian flowers sold on consignment in the 
United States, but on a fixed price basis in European markets. FTC Brief at 38. However, FTC never raised this issue 
during the administrative review. See FTC Ex. 22 (FTC Case Brief, Aug. 11, 1995). Thus, FTC has failed to exhaust its 
administrative remedies. Unemployment Compensation Comm'n, 329 US. at 155, 67 S. Ct. at 251. Accordingly, the 
Court will not address this argument. 
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year. Id. at 42,841. The extreme price volatility found by Commerce in 
the U.S. flower market contrasted with the agency’s findings with re- 
gard to the European flower market. 

FTC also contends that market price data in its February 18, 1994 
submission, demonstrates that the correlation between prices in third- 
country markets and the United States was sufficiently strong. FTC 
Brief at 32. But Commerce examined FTC’s price data and determined 
that “third-country and U.S. prices moved in opposite directions in 
approximately half the months of the year” and concluded that the data 
was inconclusive. 61 Fed. Reg. at 42,842. Commerce explained that “dif- 
ferences in holidays [are] one reason why there are significant differ- 
ences in demand patterns between the markets. * * *” Id. at 42,841. 
Commerce’s conclusion that sufficient differences rendered comparison 
between prices in third-country markets and the United States impossi- 
ble was sufficiently supported by the record. Accordingly, Commerce’s 
determination was in accordance with law and was supported by sub- 
stantial evidence. 


X. 


THIRD COUNTRY SELLING EXPENSES 
DEFENDANT-INTERVENOR FTC 


In its CV calculations Commerce included amounts for general ex- 
penses and profits based upon respondents’ U.S. selling expenses and 
the eight-percent statutory minimum profit.®! 61 Fed. Reg. at 42,837. 
Commerce did not use third-country general expenses and profits be- 
cause it had rejected third-country sales as the basis for calculating for- 
eign market value. Id. FTC argues that Commerce should have used 
actual third-country general expenses and profits in its CV calculations. 
FTC Brief at 40. 

The antidumping statute provides that constructed value shall in- 
clude “an amount for general expenses and profit equal to that usually 
reflected in sales of merchandise of the same general class or kind as the 
merchandise under consideration which are made by producers in the 
country of exportation. * * *” 19 U.S.C. § 1677b(e)(1)(B). Accompany- 
ing regulation 353.50(a) states that the amount for general expenses 
shall not be less than ten percent of the cost of manufacturing and that 
the amount for profit shall not be less than eight percent of the sum of 
the amount for general expenses and the cost of manufacturing. 19 
C.ER. § 353.50(a)(2). 

The statute does not mandate a particular methodology for calculat- 
ing general expenses and profit.* When a statute is silent or ambiguous 
with respect to a specific issue, the question for the court is whether the 
agency’s answer is based on a permissible construction of the statute. 


61 Commerce used the ten-percent statutory minimum for general expenses for those companies whose actual U.S. 
general expenses where less than ten percent of the cost of materials and fabrication. 61 Fed. Reg. at 42,837. Commerce 
used the eight-percent statutory minimum for profit for all respondents because all respondents reported home market 
profits less than the statutory minimum. Jd. 


62 The legislative history is similarly silent on this issue. See S. Rep. No. 249, 96" Cong., 15 Sess. at 214-15 (1979) 
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K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291-92, 1088S. Ct. 1811, 1818 
(1988). The Court finds that Commerce’s approach represents a permis- 
sible construction of the statute. 

Commerce based selling expenses, an aspect of general expenses, 
upon respondents’ U.S. selling expenses. Commerce explained that its 
practice is to use U.S. selling expenses as a surrogate when home market 
and third-country market sales form an inappropriate basis for FMV. 61 
Fed. Reg. at 42,843; see Tubeless Steel Disc Wheels From Brazil, 52 Fed. 
Reg. 8,947, 8,948 (Dep’t Commerce 1987)(final det.)(using U.S. selling 
expenses as a surrogate when respondent did not have home or third- 
country sales of the same general class or kind of merchandise); Granite 
Products From Italy, 53 Fed. Reg. 27,187, 27,191 (Dep’t Commerce 
1988)(final det.)(finding no comparability between sales in the home 
market and sales in the United States and using U.S. selling expenses as 
a surrogate for each individual U.S. product for which constructed value 
was computed).® 

FTC challenges Commerce’s methodology, arguing that third-coun- 
try selling expenses are the appropriate proxy. FTC Brief at 40. But 
Commerce found that disparate market conditions between the U.S. 
and European markets rendered sales to third-country markets inap- 
propriate for comparison with U.S. sales. 61 Fed. Reg. at 42,842 (“Just as 
home market and third-country prices will not provide an accurate mea- 
surement of dumping in this case, the general expenses and profit asso- 
ciated with these sales are not of the amount ‘usually reflected in sales of 
merchandise of the same general class or kind as the merchandise under 
consideration.’”)(quoting 19 U.S.C. § 1677b(e)(1)(B)). Commerce’s ap- 
proach has been endorsed by this court. In Zenith Elec. Corp. v. United 
States, 15 CIT 394, 770 F. Supp. 648 (1991), the court disagreed with 
Commerce’s practice of using expenses associated with insignificant 
home-market sales to make circumstances-of-sale adjustments to 
constructed value. Zenith Elec. Corp, 15 CIT at 403-04, 770 F. Supp. at 
657 (“Logical consistency should dictate that if sales in the home-mar- 
ket are so insignificant that they lead Commerce to reject them as a 
source of foreign market value and choose constructed value instead, 
the actual selling expenses associated with those insignificant home 
market sales should also not be relied upon for any related purposes.”). 

It was reasonable for Commerce to reject third-country expense and 
profit data when it had determined that third-country sales could not 


63 However, there are some determinations in which Commerce has taken a different position. See e.g., Color Televi- 
sion Receivers, Except for Video Monitors, From Taiwan, 56 Fed. Reg. 31,378, 31,385 (Dep't Commerce 1991)(final 
det.)(“There is no provision within the statute instructing [Commerce] to use U.S. selling expenses as a surrogate for 
general expenses in the constructed value calculation). FTC argues that Commerce's past practice requires the Depart 
ment to use actual third-country general expenses and profits in its CV calculations in this case. The Court does not 
agree. It is “a general rule that an agency must either conform itself to its prior decisions or explain the reasons for its 
departure.” Citrosuco Paulista, S.A. v. United States, 12 CIT 1196, 1209, 704 F. Supp. 1075, 1088 (1988); see supra 
pp.26-27 and note 20. Here, Commerce explained that comparisons to third-country prices would be distortive, and 
thus, not form an appropriate basis for FMV. 61 Fed. Reg. at 42,842 
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provide an appropriate basis for comparison.®* Thus, Commerce’s use of 
U.S. selling expenses as a surrogate for general expenses was in accor- 
dance with law. 

For profit calculation in this case, Commerce utilized the eight-per- 
cent statutory minimum because there were no cases in which a respon- 
dent’s home-market profit exceeded eight percent. 61 Fed. Reg. at 
42,843. This approach was upheld in Alhambra Foundry Co., v. United 
States, 12 CIT 343, 685 F. Supp. 1252 (1988)(approving the use of the 
statutory minimum profit when the respondent companies had no vi- 
able home market or third-country market sales). 

Accordingly, Commerce’s decision to calculate constructed value us- 
ing reported U.S. selling expenses and the statutory eight -percent mini- 
mum for profit was in accordance with law. 


XI 
CASH DEPOSIT INSTRUCTIONS 
DEFENDANT-INTERVENOR FTC 


Paragraph 3 of Commerce’s cash deposit instructions provided as 
follows: 


2. If any entries of this merchandise are exported by a firm other 
than the grower, then the following instructions apply: 


A. If the exporter of the subject merchandise has its own rate, 
use the exporter’s rate for the cash deposit rate. 


B. If the exporter of the subject merchandise does not have its 
own rate, but the grower has its own rate, the cash deposit rate 
will be the grower’s rate. 


C. Where neither the exporter nor the grower currently has its 
own rate, or the grower is unknown, use the all others rate for 
establishing the cash deposit rate. 


Cash Deposit Instructions, dated Aug. 22, 1996, FTC App., Ex. 1, at 2. 

FTC argues that Commerce’s instructions “permit Colombian flower 
growers to avoid antidumping duty deposits at the rates specified” in 
Commerce’s final determination. FTC Brief at 36. FTC alleges Com- 


64 FTC also maintains that Commerce’s approach was not reasonable because “use of an annual constructed valu 
based on third-country selling expenses and profit would not generate the same concerns” as the use of monthly third 
country sales prices. FTC Brief at 41. Specifically, FTC argues “constructed value is a period average over a one-year 
period, general expenses and profits will not be volatile; nor given annual averaging can it be argued that general ex 
penses and profits can create dumping margins by virtue of timing. Holidays do not affect average expenses and profits 
so long as both markets observe holidays.” Jd. at 42. But Commerce found that differences in holidays do exist. 61 Fed 
Reg. at 42,841. Commerce explained 
With regard to holidays, we observe that differences in holidays are not in and of themselves a reason for rejecting 
third-country sales, but are a significant factor in explaining why there is no apparent correlation between prices 
in third-country markets and the United States. Furthermore, we are not convineed by FTC’s claims that flower 
buying holidays in third-country markets and the United States largely coincide. For example, the FTC argues 
that All Soul’s Day, a European flower-buying holiday, coincides with Halloween. This is true, but because Hallow- 
een is not a holiday for which people in the United States typically purchase flowers, observing that the two holi 
days coincide does not demonstrate that third-country and U.S. flower-buying holidays coincide 

Id. More importantly, FTC’s claim is besides the point. When third-country sales have been rejected as an appropriate 

basis for comparison, the profit and expenses of goods sold in the third country are not those reflected in sales of mer- 

chandise of the same class or kind. 

FTC also claims it “is not rational to argue that demand conditions which may cause short-term peaks and valleys in 
prices, have a distorting effect on annual expenses and profits.” FTC Brief at 42. But Commerce found that “the differ 
ences in volatility between third-country markets and the United States are largely attributable to differences in de 
mand patterns.” 61 Fed. Reg. at 42,841 
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merce’s cash deposit instructions undermine the “remedial purpose of 
the statute.” Id. at 44. Specifically, FTC maintains that “paragraph A 
does not account for the scenario in which both the exporter and the 
grower have their own rates,” and “paragraph C encourages importers 
to report only the exporter’s name on entry documents.” Id. 

The antidumping statute provides that whenever a determination 
(preliminary or final) is made, Commerce shall “notify the petitioner 
and other interested parties of its determination, and of the facts and 
conclusions of law upon which the determination is based, and shall 
publish notice of its determination in the Federal Register.” 19 U.S.C. 
§ 1673b(f). Section 1675(a) authorizes Commerce to conduct periodic 
administrative reviews of an antidumping duty order upon the request 
of an interested party. See 19 U.S.C. § 1675(a). Further, section 
1675(a)(2) provides that Commerce shall “publish notice of the results 
of the determination * * * in the Federal Register, and that determina- 
tion shall be the basis for * * * deposits of estimated duties.” 19 U.S.C. 
1675(a)(2). 

The statute is silent with regard to the methodology that Commerce 
must employ in determining cash deposits. “In a situation where Con- 
gress has not provided clear guidance on an issue, Chevron requires us 
to defer to the agency’s interpretation of its statute as long as the inter- 
pretation is reasonable.” Koyo Seiko, 36 F.3d at 1573; see Cemex, S.A. v. 
United States, 20 CIT , ___, Slip op. 96-132, at 20 (Aug. 18, 
1996)(noting that the inherent imprecision of estimating future cash 
deposit rates grants Commerce substantial discretion in the selection of 
its methodologies). Commerce’s approach in this case represents a per- 
missible construction of the statute. 

Cash deposit rates are based on estimated antidumping duties on fu- 
ture entries. See 19 U.S.C. §§ 1673f, 1673b(d)(2), 1673e(a)(3); Torring- 
ton Co. v. United States, 44 F.3d 1572, 1578 (Fed. Cir. 1995)(holding that 
(1) “Title 19 requires only cash deposit estimates, not absolute accura- 
cy,” and (2)”these estimates need only be reasonably correct pending the 
submission of complete information for an actual and accurate assess- 
ment”). Commerce’s instructions in the present case meet this stan- 
dard.® 

FTC also argues that Commerce improperly failed to give interested 
parties an opportunity to comment on the cash deposit instructions. 
FTC Brief at 46. The Statements of Administrative Action submitted to 
Congress concerning the amendment of the antidumping law in 1979, 
offer some guidance regarding this issue. These Statements explain that 
“(t]he Authority shall afford interested parties an opportunity to com- 
ment on the proposed determination and publish the determination of 
revised net subsidies or margins of dumping in the Federal Register, in- 
cluding the bases for the assessment of duties on the merchandise in- 
cluded within the determination.” See Statements of Administrative 


5° Apparently, FTC would deny to Commerce the discretion to choose between the exporter’s and grower’s rates 
when both have a rate. Nothing in the statute limits Commerce’s choice in this situation 





U.S. COURT OF INTERNATIONAL TRADE 89 


Action, H.R. Doc. 153, Part II, 96*" Cong., 18* Sess. at 429 (1979). The 
Statements recognize the importance of the opportunity to comment on 
the determination and thus provide for input from interested parties 
prior to publication. That opportunity was provided here when Com- 
merce allowed the filing of case briefs. The Statements, however, do not 
require Commerce to provide parties a second opportunity to comment 
after cash deposit instructions have been issued to Customs. According- 
ly, Commerce’s approach here was appropriate. 
XII 
PUBLICATION OF COMPANY-SPECIFIC MARGIN 
DEFENDANT-INTERVENOR FTC 

In the seventh review period, Commerce initiated a review of Flor 
Colombia, $.A. In responses to Commerce’s questionnaire, Flor Colom- 
bia submitted a certification from the Colombian government that it 
was no longer in business and, thus, was unable to respond to Com- 
merce’s questionnaire. Based upon this submission, in its preliminary 
results, Commerce assigned Flor Colombia a second-tier BIA rate dur- 
ing the seventh review. Preliminary Results, 60 Fed. Reg. at 30,273. 
However, in the final determination, Commerce did not list a company- 
specific rate for Flor Colombia in the margin tables that listed the 
weighted average dumping margins for all reviewed respondents. 61 
Fed. Reg. at 42,865-71. These same margin tables were used to prepare 
the cash deposit instructions issued to Customs. 

Commerce concedes that the omission of a company-specific rate for 
Flor Colombia was due to a clerical mistake and requests a remand on 
this issue. Def.’s Mem. Opp’n FTC’s Mem. Supp. Mot. J. Agency R. at 
41-42. Pursuant to 19 U.S.C. § 1675(a), which requires Commerce to 
publish the results of administrative reviews, the Court is remanding 
this issue to give Commerce an opportunity to correct this error. 

CONCLUSION 

This case having been duly submitted for decision and the Court, after 
due deliberation, having rendered a decision herein; now, in conformity 
with said decision it is hereby 

ORDERED that the Department of Commerce’s final determination in 
Certain Fresh Cut Flowers From Colombia, 61 Fed. Reg. 42,833 (Dep’t 
Commerce 1996)(final results admin rev.) is sustained in part and re- 
manded in part; and it is further 

ORDERED that Commerce’s adjustments for inflation are sustained; 
and it is further 

ORDERED that the issue of Commerce’s treatment of imputed credit 
expenses is remanded for further consideration in accord with the 
Court’s opinion; and it is further 

ORDERED that the issue of Commerce’s treatment of U.S. selling ex- 


penses is remanded for further consideration in accord with the Court’s 
opinion; and it is further 
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ORDERED that Commerce’s treatment of cost of production is sus- 
tained; and it is further 

ORDERED that Commerce’s decision to use best information available 
for Flores del Rio’s inflation adjustments is sustained; and it is further 

ORDERED that Commerce’s decision to apply a first-tier best informa- 
tion available rate to Eden Floral Farms is sustained; and it is further 

ORDERED that Commerce’s decision to apply a first-tier best informa- 
tion available rate to Equiflor is sustained; and it is further 

ORDERED that Commerce’s decision to apply a second-tier best infor- 
mation available rate to Floralex is sustained; and it is further 

ORDERED that the issue of Commerce’s use of best information avail- 
able to adjust Florex’s crop adjustment calculations is remanded for fur- 
ther consideration in accord with the Court’s opinion; and it is further 

ORDERED that Commerce’s decision to collapse the Florex Group 
member-companies into a single entity is sustained; and it is further 

ORDERED that Commerce’s disallowance of Florex’s interest income 
offset is sustained; and it is further 

ORDERED that Commerce’s treatment of commissions is sustained; 
and it is further 

ORDERED that Commerce’s calculation of foreign market value is sus- 
tained; and it is further 

ORDERED that Commerce’s calculation of general expenses and profit 
is sustained; and it is further 

ORDERED that Commerce’s cash deposit instructions are sustained; 
and it is further 

ORDERED that the issue of Commerce’s publication of a company-spe- 
cific margin Flor Colombia, S.A., is remanded for further consideration 
in accord with the Court’s opinion; and it is further 

ORDERED that the remand results are due on June 26, 1998; com- 
ments and responses are due on August 7, 1998; any rebuttal com- 
ments are due on August 28, 1998, and it is further 

ORDERED that plaintiffs’ motions are denied in all other respects and 


the final results of the administrative reviews are sustained in all other 
respects. 
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(Slip Op. 98-34) 


NSK Lrp., NSK Corp, Koyo SEIKO Co., Lrp., Koyo Corp oF US.A., NTN 
Corp, NTN BEARING CorRP OF AMERICA, AMERICAN NTN BEARING 
MANUFACTURING CorP, NTN BOWER Corp, AND NTN DRIVESHAFT, INC., 
PLAINTIFFS AND DEFENDANT-INTERVENORS, AND NIPPON PILLOW BLOCK 
SALES Co., LTD. AND FYH BEARING UNITS USA, PLAINTIFFS v. UNITED 
STATES, DEFENDANT, AND TORRINGTON CO., DEFENDAN'T-INTERVENORS 
AND PLAINTIFF, AND HONDA MOTOR Co., LTD., AMERICAN HONDA MOTOR 
Co., INC., HONDA OF AMERICA MFG., INC., AND HONDA POWER EQUIPMENT 
Mra., INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 95-03-00239 
(Dated March 24, 1998) 


ORDER 
TSOUCALAS, Senior Judge: Upon consideration of the comments filed 
by the parties, and all other papers and proceedings herein, it is hereby 
ORDERED that Slip Op. 98-11, issued on February 4, 1998, be amended 
pursuant to this order; and it is further 
ORDERED that the case be remanded to the Department of Commerce 
to exclude from NTN’s home market database only those “sample and 
other similar transfers” for which NTN received no consideration; and 
it is further 
ORDERED that the Department of Commerce shall conclude the deter- 


mination pursuant to the Court remand within 60 days from the date of 
this order. 


(Slip Op. 98-35) 


E.I. DUPONT DE NeEmMourRS & Co., HOECHST CELANESE CORP AND ICI 
AMERICAS INC., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND SKC LTp., 
SKC America, INC., CHEIL SYNTHETICS, INC., SAMSUNG AMERICA, INC., 
STC Corp, STC oF AMERICA, INC., AMERICAN TAPE CO., AND KOLON 
INDUSTRIES, INC., DEFENDANT-INTERVENORS 


Court No. 95-09-01216 


Plaintiffs, E.I. DuPont de Nemours & Company, Hoechst Celanese Corporation and ICI 
Americas Inc. (collectively “DuPont”), move for judgment on the agency record pursuant 
to Rule 56.2 of the Rules of this Court. DuPont challenges the Department of Commerce, 
International Trade Administration’s (“Commerce”) final results of the administrative 
review, entitled Polyethylene Terephthalate Film, Sheet, and Strip From the Republic of 
Korea; Final Results of Antidumping Duty Administrative Review, 60 Fed. Reg. 42,835 
(Aug. 17, 1995) (“Final Results”), as amended, 61 Fed. Reg. 5375 (Feb. 12, 1996). DuPont 
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Frank W. Hi , Assistant Attorney General; David M. Cohen, Director, Commercial 
itigation 3ran , LIV Jivis 1,U.S Department of. Justice; Velta A. Melnbrencis, Assis- 
rman); of counsel: Karen L. Bland, Attorney-Advisor, Office of 
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1, L.L.P (Warren E. Connelly and Katherine M. Ho) 
‘s Cheil Synthetics, Inc. and Samsung America, Inc. 
in, Hays & Handler, LLP (Michael P. House, R. Will Planert and 
for defendant-intervenors SKC Limited and SKC America, Inc 
ling (Jeffrey M. Winton) for defendant-intervenor Kolon Industries, 


OPINION 

TsoucaLas, Senior Judge: Plaintiffs, E.1. DuPont de Nemours & Com- 
pany, Hoechst Celanese Corporation and ICI Americas Inc. (collectively 
“DuPont”), move for —_— ent on the agency record pursuant to Rule 
56.2 of the Rules of this Court. DuPont challenges the Department of 
Commerce, Inte ceniioiie Trade Administration’ s (“Commerce”) final 
results of the administrative review, entitled Polyethylene Terephthalate 
Film, Sheet, and Strip From the Republic of Korea; Final Results of An- 
tidumping Duty Administrative Review (“Final Results”), 60 Fed. Reg. 
42,835 (Aug. 17, 1995), as amended, 61 Fed. Reg. 5375 (Feb. 12, 1996). 

BACKGROUND 

On June 5, 1991, pursuant to an affirmative final determination of 
sales at less than fair value (““LTFV”) and an affirmative final deter- 
mination of material injury, Commerce issued an antidumping duty or- 
der encompassing all entries of Polyethylene Terephthalate (“PET”) 
film from Korea. See Antidumping Duty Order and Amendment to Final 
Determination of Sales at Less Than Fair Value: Polyethylene Tereph- 
thalate Film, Sheet, and Strip From the Republic of Korea, 56 Fed. Reg. 
25,669. Commerce subsequently initiated an administrative review of 
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PET film for the period covering November 30, 1990, through May 31, 
1992.! See Initiation of Antidumping and Countervailing Duty Admin- 
istrative Reviews, 57 Fed. Reg. 32,521 (July 22, 1992). Commerce pub- 
lished the preliminary results of the first administrative review on July 
8, 1994. See Polyethylene Terephthalate Film, Sheet, and Strip From the 
Republic of Korea; Preliminary Results of Antidumping Duty Adminis- 
trative Review (“Preliminary Results”), 59 Fed. Reg. 35,098. On August 
17, 1995, Commerce published the Final Results at issue. See 60 Fed. 
Reg. at 42,835. 

In light of the Court of Appeals for the Federal Circuit’s (“CAFC”) de- 
cision in] PSCO, Inc. v. United States, 965 F.2d 1056 (Fed. Cir. 1992), this 
court remanded to Commerce certain aspects of the LTF'V investigation. 
See E.I. DuPont de Nemours & Co. v. United States, 17 CIT 1266, 841 F. 
Supp. 1237 (1993). On March 20, 1996, the court issued a ruling on the 
remand redetermination of the LTFV investigation. See E.I. DuPont de 
Nemours & Co. v. United States,20CIT__, 9382 F. Supp. 296 (1996). In 
that case, the court affirmed Commerce’s remand redetermination with 
respect to Cheil’s and SKC’s cost methodologies for recycled PET mate- 
rial, Cheil’s and SKC’s cost methodologies for prime and off-grade PET 
film and SKC’s product-specific costs. See id. 

DuPont now claims Commerce erred in the Final Results by: (1) ac- 
cepting the value-based costing methodologies utilized by Cheil Syn- 
thetics, Inc. (“Cheil”) and SKC Limited and SKC America, Inc. 
(collectively “SKC”) to calculate the material costs of recycled PET ma- 
terial; (2) accepting SKC’s methodology for calculating the production 
costs of off-grade PET film; (3) accepting SKC’s product-specific cost 
data; (4) determining that there was no evidence in the record that SKC 
manipulated roll film pricing on its United States sales to Anacomp, Inc. 
(“Anacomp”); (5) accepting inventory carrying costs as reported by Ko- 
lon Industries, Inc. (“Kolon”); (6) calculating an imputed credit expense 
based on the short-term interest rate as reported by SKC; and (7) decid- 
ing to account for non-customary inventory carrying costs incurred by 
Cheil in the home market on its United States sales. 

DISCUSSION 

The Court has jurisdiction over this matter under 19 USS.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). Substantial evidence 
is “more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 


1In the preliminary LTFV results, Commerce determined that Cheil had a de minimus margin, and so, the first re- 
view period with respect to Cheil began on April 22, 1991 
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tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1. Acceptance of Cheil’s and SKC’s Costing Methodologies for Recycled 
PET Film: 

In calculating the cost of production (“COP”) and constructed value 
(“CV”) of the PET film, Commerce accepted the cost data reported by 
Cheil and SKC, concluding that both methodologies reasonably calcu- 
lated the material costs of recycled material. See Final Results, 60 Fed. 
Reg. at 42,836. PET film is manufactured in a two-stage process that ul- 
timately combines virgin and recycled PET chips in different combina- 
tions to produce different types of PET film. In the first stage, raw 
materials of ethylene glycol, dimethyl terephthalate and terephthalate 
acid are combined to produce virgin polyester chips from polymeriza- 
tion. In the second stage, the virgin chips are melted down and extruded 
through a dye and rolled out on rollers to produce finished PET film. 
The production of PET film from chips features a first pass efficiency, 
i.e.,a percentage of good, salable finished film from each production run, 
of between 50% and 80% of the volume of input material. Cheil and SKC 
both recycle the PET material edge trimmings and scrap resulting from 
the production process into chips and combine them with virgin materi- 
al to manufacture film of the same or lower specification in subsequent 
runs. As very little PET polymer degrades during production, over 90% 
of the total volume of raw material introduced into the production pro- 
cess ultimately emerges as finished PET film. 

Cheil and SKC both calculate material costs utilizing value-based 
methodologies to account for the recycled PET material. Cheil employs 
a figure representing the potential resale value of a recycled chip, known 
as a “net realizable value” (“NRV”). To arrive at its total materials cost 
for each run, Cheil adds the cost of the virgin material to the NRV of the 
chip input and subtracts the NRV of the chips produced. In contrast, 
SKC assigns a cost to its transferred recycled PET equal to the process- 
ing cost involved in recovering and recycling the scrap material into 
chips and treats the recycled material as having a zero materials cost. In 
essence, from a materials cost standpoint, SKC assigns a zero value for 
recycled PET transferred to the receiving film, but includes the cost of 
processing the edge trimmings into recycled PET. See Final Results, 60 
Fed. Reg. at 42,836. Cheil includes this processing cost in its film fabrica- 
tion costs. 

DuPont claims Cheil’s and SKC’s methodologies attribute a value to 
recycled PET that is far below the cost of virgin PET, for which it is sub- 
stitutable, hence resulting in a cost figure unrepresentative of actual 
cost. DuPont argues that the end result of defendant-intervenors’ meth- 
odologies is the shifting of costs from films sold in the United States to 
films sold in Korea when material is transferred. In essence, DuPont 
maintains that a distinction can be made between films that both Cheil 
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and SKC manufacture: those that generate recycled PET and those that 
consume recycled PET. According to DuPont, as consuming films are 
predominantly sold in the United States and generating films are pre- 
dominantly sold in Korea, Cheil’s and SKC’s inaccurate accounts for 
costs succeed in shifting costs away from the films principally involved 
in the review, thus systematically understating COP and CV. DuPont’s 
Mem. Supp. Mot. J. Agency R. at 24-53. 

Commerce first responds that it need not apply the cost methodology 
mandated by the CAFC in IPSCO, as that case applies solely to co-prod- 
ucts and the recycled chips in this case are by-products of the PET film 
production process. Commerce further reiterates its conclusion in the 
Final Results that both methodologies at issue reasonably reflect the ac- 
tual cost of producing PET film. Nevertheless, Commerce acknowledges 
the potential merit of DuPont’s cost-shifting claims and commits to spe- 
cifically investigate this allegation in subsequent reviews. Def.’s Partial 
Opp’n to Mot. J. Agency R. at 23-34. Cheil and SKC agree generally with 
the position taken by Commerce. Cheil’s Opp’n to Mot. J. Agency R. at 
14-33; SKC’s Opp’n to Mot. J. Agency R. at 7-14. 

The edge trimmings and other scrap materials that comprise the re- 
cycled PET chips at issue are neither finished goods nor co-products of 
the PET film; rather, they are by-products of the PET film manufactur- 
ing process. See, e.g., E. Kohler, A Dictionary for Accountants 70 
(4th ed. 1970) (stating that production would not be carried out for the 
sake of by-products, as they are incidental to, and of relatively small im- 
portance in, the production of the main product). As the court stated in 
E.I. DuPont, “(t]he recycling process does not disinvest the recycled ma- 
terial from its by-product character, regardless of whether the recycled 
product hypothetically could be sold on the open market.” 20 CIT at 

, 932 F Supp. at 302. That being said, it is equally evident that the 
CAFC’s decision in IPSCO requiring that all components be valued in a 
manner that fully comprehends production costs is limited to the value 
of co-products, and not by-products. See IPSCO, 965 F.2d at 1060; see 
also Thai Pineapple Pub. Co. v. United States, 20 CIT ; , 946 F. 
Supp. 11, 18 n.5 (1996) (stating that, because no party had argued that 
the merchandise at issue was a by-product, the court applied a co-prod- 
uct methodology for allocation of joint costs); Asociacion Colombiana de 
Exportadores de Flores, 22 CIT _, ___, Slip Op. 98-33, at 29-30 
(March 25, 1998). IPSCO, therefore, does not apply to the valuation of 
the recycled PET material at issue here. 

The evidence in this case demonstrates that recycled PET material is 
not entirely substitutable with virgin material. See, e.g., SKC’s Admin- 
istrative Rebuttal Brief, PR. Doc. No. 231, at 8 n.6, SKC’s App., Ex. 2 
(Aug. 24, 1994) (noting that chips with higher recycled chip content are 
cheaper to produce because they require fewer high-quality virgin 
chips); Administrative Hearing Transcript, PR. Doc. No. 238, at 78-82, 
SKC’s App., Ex. 6 (Sept. 2, 1994) (same). It is, therefore, inappropriate 
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to require respondents to base their materials costs of recycled PET on 
the market value of equivalent volumes of virgin PET. 

Further, as the court held in the appeal of Commerce’s LTF'V deter- 
mination, Cheil’s and SKC’s methodologies reasonably capture the val- 
ue of recycled PET chips re-introduced into the production process. See 
E.I. DuPont,20CIT at ___, 932 F Supp. at 300-01.” Cheil’s accounting 
methodology maintains the necessary equilibrium in COP by adding the 
NRV of transferred recycled PET chips while subtracting the NRV of the 
chips created from the production run. See id. Further, this methodolo- 
gy is consistent with both Korean and United States generally accepted 
accounting principles. SKC’s zero value method is also reasonable, as it 
fully accounts for the cost of producing the recycled PET chips. More- 
over, although SKC assigns a zero value to recycled PET chips, SKC does 
not subtract the value of recycled chips from the cost of producing film. 
Hence, there is no basis for adding any recycled chip value back into the 
cost of film manufactured with chip material input. See E.J. DuPont, 20 
CIT at _—, 932 F Supp. at 301. 

Consequently, the Court concludes that Commerce properly accepted 
the costing methodologies utilized by Cheil and SKC to calculate the ma- 
terials costs of recycled PET material. As a final note, however, the 
Court recognizes the cost-shifting potential inherent in Cheil’s and 
SKC’s methodologies because of the relatively high percentage of re- 
cycled material used in U.S.-destined merchandise compared to Korea- 
destined merchandise. While there is no evidence of such shifting here, 
Commerce should commit to investigate specifically this allegation in 
subsequent reviews. 


2. SKC’s Cost Accounting Methodology for Off-Grade Film: 

Commerce accepted SKC’s methodology for calculating the produc- 
tion costs of off-grade PET film because it was satisfied that SKC proper- 
ly calculated these costs in a manner consistent with the CAFC’s IPSCO 
decision. See Final Results, 60 Fed. Reg. at 42,840. 

DuPont challenges Commerce’s acceptance of SKC’s off-grade PET 
film production cost methodology, arguing that record evidence indi- 
cates that SKC did not report identical costs for prime and off-grade film 
produced in the same production run as required by IPSCO. In particu- 
lar, DuPont alleges that SKC obscured the link between prime and off- 
grade film by designating the different types of off-grade film in such a 
way that they had no prime-grade equivalents on the record. DuPont 
bolsters its claim that all off-grade films are undervalued by pointing to 
one model of off-grade film that did not approximate the average costs of 
other PET film types. DuPont’s Mem. Supp. Mot. J. Agency R. at 53-63. 

Commerce supports its Final Results decision, noting that SKC re- 
ported actual costs and did not allocate costs between prime and off- 
grade films based on relative value. Def.’s Partial Opp’n to Mot. J. 


2 The court in E.J. DuPont determined that plaintiffs failed to properly raise the issue of SKC’s costing of recycled 
PET chips at the administrative level but, nevertheless, concluded that SKC’s methodology was reasonable. 20 CIT at 
___, 932 F. Supp. at 301 
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Agency R. at 34-36. SKC agrees generally with the position taken by 
Commerce. SKC’s Opp’n to Mot. J. Agency R. at 17-21. 

As the prime and off-grade films at issue are co-products, and not by- 
products, the CAFC’s decision in IPSCO applies. Under IPSCO, actual 
costs of materials, labor, capital and overhead must be used in calculat- 
ing product COP and CV. 965 F.2d at 1060; see also U.S. Steel Group, a 
Unit of USX Corp. v. United States, 22 CIT , Slip Op. 98-17, at 
18 (Feb. 25, 1998). Moreover, costs may not be allocated between differ- 
ent grades of products based on their relative value. JPSCO, 965 F.2d at 
1061; see also Thai Pineapple,20CIT at __—, 946 F. Supp. at 23 (stating 
that, under JPSCO, Commerce may not rely on output price-based al- 
location methodologies). Upon review of the record, the Court concludes 
that SKC properly reported its off-grade costs in a manner that reflected 
actual costs of production and did not allocate costs between prime- 
grade and off-grade films. 

The Court is not convinced by DuPont’s assertion that SKC underval- 
ued all off-grade actual costs because the reported costs for one model of 
off-grade film did not approximate the average costs of other PET film 
types. As Commerce noted in the Final Results, 60 Fed. Reg. at 42,840, 
due to the numerous models of PET film sold of both grades, models ex- 
ist with costs both above and below the average. 

DuPont’s complaint appears to center around the ramifications of 
SKC’s recycled film methodology. Under this methodology, the final 
costs of prime-grade and off- grade film are not always identical because 
SKC does not subtract from finished film cost the cost of scrap film pro- 
duced during a particular production run that is recycled. Hence, these 
costs remain in the cost of prime-grade films, but not off-grade films. 
First, the Court determined above that Commerce’s acceptance of 
SKC’s recycled film methodology is reasonable. Moreover, the fact that 
SKC’s prime grade and off-grade films had different costs does not sug- 
gest that the costs assigned to them were not their actual costs, as re- 
quired by IPSCO; co-product actual costs are not necessarily equal.? As 
SKC demonstrated in its questionnaire responses, it has accurately re- 
ported the actual costs of off-grade film. See SKC’s Questionnaire Re- 
sponse, Section VIII, C.R. Doc. No. 7, at 14-16, SKC’s App., Ex. 1 (Oct. 
16, 1992) (stating that SKC determined chip costs for each PET film by 
accumulating the total costs for each specific PET film (type, grade and 
thickness) according to actual virgin chip and recycled chip usage). 

C onsequently, because SKC’s reported off-grade costs reflect actual 
costs in accordance with JPSCO and because SKC did not allocate costs 
between prime and off-grade films based on relative value, the Court 


3 This case is factually distinguishable from IPSCO. The products at issue in JPSCO were prime and limited-service 
grades of steel pipe, which were ted based on stress and serviceability tests. 965 F.2d at 1057-58. The court con- 
cluded that, because the producer expended the same materials, capital, labor, and overhead in the manufacturing lot 
that produced both grades of pipe, the CV of a quantity of limited-service pipe “necessarily matched” that of the same 
quantity of prime pipe. Jd. at 1060. In this case, SKC has not expended the same materials cost input for the resultant 
prime and off-grade film, a fact noteeiancnd hy. Siac s prectantion accenwts ng, which assigns a zero value to recycled mate 
rials because the materials costs of the recycled chips have alre on fully captured in the accounting for the virgin 
chips. Consequently, unlike JPSCO, the actual costs of the co- pro yducts produced in this case are not identical 
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concludes that Commerce’s acceptance of these costs is supported by 
substantial evidence. 
3. Acceptance of SKC’s Product-Specific Costs: 

SKC submitted product-specific costs, which Commerce accepted 
without verifying in this review. Final Results, 60 Fed. Reg. at 42,839. 
However, Commerce had verified and accepted SKC’s product-specific 
cost methodology in the original antidumping investigation. DuPont 
contests Commerce’s decision, alleging that Commerce unlawfully de- 
cided not to verify SKC’s response and that SKC’s costs do not provide 
actual costs, as mandated by IPSCO. DuPont’s Mem. Supp. Mot. J. 
Agency R. at 63-67. 

According to the statute, Commerce is required to perform verifica- 
tions during administrative reviews only following a timely request by 
an interested party or if no verification was performed in the two imme- 
diately preceding reviews. See 19 U.S.C. § 1677e(b)(3); see also 19 C.ER. 
§ 353.36(a)(v). The only exception is when Commerce receives a timely 
request for verification and determines that “good cause” exists for veri- 
fication, a determination that is within Commerce’s discretion. See 19 
C.ER. § 353.36(a)(iv); Torrington Co. v. United States, 17 CIT 560, 565, 
824 F Supp. 1095, 1101 (1993), aff'd, 44 F3d 1572 (Fed. Cir. 1995). 

The Court concludes that Commerce reasonably determined that 
good cause did not exist for verification of SKC’s response. First, this 
court has upheld Commerce’s acceptance of SKC’s identical methodolo- 
gy for calculating product-specific costs. E.I. DuPont,20 CIT at __, 
932 F. Supp. at 302-03. Nevertheless, Commerce took measures to en- 
sure that SKC’s responses in the first review were accurate by issuing 
supplemental questionnaires on cost of production information, which 
tracked DuPont’s concerns over SKC’s original questionnaire respon- 
ses. See Letter from Import Administration Transmitting Supplemental 
Cost Questionnaire for SKC, PR. Doc. No. 110, Def.’s App., Ex. 8 (Apr. 
20, 1993). 

Consequently, in light of Commerce’s discretion and this court’s deci- 
sion in E.J. DuPont, the Court concludes that Commerce’s decision not 
to verify SKC’s product-specific costs and Commerce’s acceptance of 
these costs is supported by substantial evidence. 

4. Whether SKC, Cheil and Kolon Manipulated Roll Film Pricing on 
U.S. Sales: 

DuPont claims that Commerce failed to adequately investigate Du- 
Pont’s allegation that Cheil had manipulated reported prices to Ana- 
comp when SKC had the incentive and means to manipulate such prices. 
DuPont contends it identified discrepancies between nominal and actu- 
al weight of roll film sales, allegedly caused by SKC providing a greater 
quantity of film than that required in the contract, thereby lowering the 
actual price per pound of sold film. DuPont’s Mem. Supp. Mot. J. Agency 
R. at 67-70. 

Upon review of the record, the Court concludes that Commerce’s de- 
termination that there was no manipulation by SKC is supported by 
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substantial evidence. The formula and calculations DuPont submitted 
to support its position were based on minimum width, length and thick- 
ness requirements specified in the Anacomp contract. See DuPont’s 
Comments on the Preliminary Results, PR. Doc. No. 221, Def.’s App., Ex. 
14 (Aug. 11, 1994); SKC Supplemental Questionnaire Response, PR. 
Doc. No. 103, Def.’s App., Ex. 9 (Apr. 19, 1993). However, DuPont’s cal- 
culations were based on an inaccurate minimum length value which, 
when applied to one customer order, understated the film quantity ona 
particular sale. When the accurate value was substituted, this discrep- 
ancy was resolved. See SKC Administrative Rebuttal Brief, PR. Doc. No. 
231, at 22, Def.’s App., Ex. 16 (Aug. 24, 1994). DuPont’s remaining “evi- 
dence” consists of unsubstantiated claims that it is industry practice to 
deliver excess film to ensure that producers do not deliver short footage 
rolls. The record, however, does not demonstrate any such discrepancies 
between nominal and actual weight quantities in the SKC roll film sales 
at issue. 

DuPont’s allegation that Cheil and Kolon manipulated roll film prices 
was not raised during the administrative proceedings and, therefore, is 
not. properly before this Court. See 28 U.S.C. § 2637(d) (1994); Saarr- 
stahl AGv. United States,20CIT__—,__—_—« 949 F Supp. 863, 868 (1996) 
(noting that the Court would usurp the agency’s function by setting 
aside an agency determination on a ground not presented before the 
agency, and which the agency did not have the opportunity to consider); 
see also Rhone-Poulenc, Inc. v. United States, 899 F.2d 1185, 1191 (Fed. 
Cir. 1990). 


5. Acceptance of Kolon’s Inventory Carrying Costs: 


Kolon’s initial questionnaire response excluded exporter’s sales price 
(“ESP”) sales made during the period of review, January 1991 to May 
1992, but that entered before November 30, 1990. See Kolon Question- 
naire Response, PR. Doc. No. 47, at 53, Def.’s App., Ex. 4 (Oct. 14, 1992). 
Pursuant to Commerce’s request, Kolon subsequently revised its sales 
listing to include these sales. See Kolon Supplemental Questionnaire 
Response, PR. Doc. No. 165, at 2, Def.’s App., Ex. 12 (July 28, 1993). Re- 
lying on Kolon’s data allocating total expenses during the period of re- 
view over total sales value during the review period, Commerce 
deducted Kolon’s reported inventory carrying costs incurred on its ESP 
sales from U.S. price. See Final Results, 60 Fed. Reg. at 42,840. 

DuPont argues Kolon’s allocation methodology understates the 
quantity of expenses by excluding the later-reported ESP sales that 
were made during the period of review but that entered prior to Novem- 
ber 30, 1990. DuPont essentially contends that Kolon’s inventory carry- 
ing cost methodology also should have been revised to account for the 
additional sales Kolon supplied in its supplemental response. DuPont 
further alleges that Commerce did not require transaction-specific data, 
although it was available, but instead accepted Kolon’s average invento- 
ry carrying costs for the period of review. DuPont’s Mem. Supp. Mot. J. 
Agency R. at 87-88. 
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Commerce responds that it properly accepted Kolon’s methodology 
because it accounted for all sales made during the period of review. In 
particular, Commerce maintains that Kolon’s methodology was not tied 
to specific sales reported during the period of review, and so, the method- 
ology automatically accounted for the later-reported ESP sales. Def.’s 
Partial Opp’n to Mot. J. Agency R. at 44-46. 

Kolon agrees generally with the position taken by Commerce, empha- 
sizing that the inventory carrying costs at issue were not based on costs 
associated with particular sales reported in its initial questionnaire re- 
sponse but, rather, on the total costs its U.S. subsidiary incurred during 
the period of review. Kolon’s Opp’n to Mot. J. Agency R. at 7-19. 

As a preliminary matter, it is fully within Commerce’s discretion to 
calculate inventory carrying costs based on the average inventory peri- 
od, as opposed to transaction-specific inventory periods. First, Com- 
merce has been granted deference in deciding what methodology to use 
in carrying out its statutory responsibilities. See Ceramica Regiomonta- 
na, S.A. v. United States, 10 CIT 399, 404, 636 F Supp. 961, 966 (1986), 
aff'd, 810 F.2d 1137 (Fed. Cir. 1987). Moreover, Commerce’s determina- 
tions have consistently accepted an average inventory period using an 
inventory turnover analysis in calculating inventory carrying costs. See, 
e.g., Color Television Receivers, Except for Video Monitors, From Tai- 
wan; Final Results, 55 Fed. Reg. 47,093, 47,098 (Nov. 9, 1990) (“[T]he 
cost of carrying merchandise in inventory is indirect and is not absorbed 
by one particular television set, but by the company’s entire operations. 
It is not necessary to allocate indirect expenses specifically to particular 
models or sales.”); see also Television Receivers, Monochrome and Color, 
From Japan; Final Results of Antidumping Duty Administrative Re- 
views, 56 Fed. Reg. 24,370, 24,371 (May 30, 1991). 

The Court concludes that Commerce’s acceptance of Kolon’s reported 
inventory carrying costs is supported by substantial evidence. Because 
Kolon based its methodology on total expenses and invoices during the 
period of review, its calculations were not affected by the inclusion or ex- 
clusion of merchandise that entered the United States prior to the peri- 
od of review. As Commerce verified Kolon’s methodology by tracing the 
reported figures to actual data from Kolon’s inventory transaction jour- 
nal and found no discrepancies, see Kolon Verification Report, PR. Doc. 
No. 180, at 22-23, Def.’s App., Ex. 13 (Nov. 18, 1993), Commerce proper- 
ly concluded that Kolon’s methodology was not distortive. 


6. Selection of Interest Rate Used to Calculate SKC’s Imputed Credit 
Expense on its U.S. Sales to Anacomp: 

SKC reported an imputed credit expense on its United States sales of 
PET film to one of its U.S. customers, Anacomp, using an interest rate 
based on the type of loan associated with the sale. See SKC Question- 
naire Response, Part VIII, PR. Doc. No. 49, at App. VII-6, Def.’s App., 
Ex. 5 (Oct. 16, 1992). In the Preliminary Results, Commerce accepted 
SKC’s imputed credit expense on sales to Anacomp, but did not offset 
SKC’s imputed credit expense on those sales by the actual interest in- 
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come received pursuant to SKC’s contract with Anacomp. See Prelimi- 
nary Analysis Memorandum for SKC, PR. Doc. No. 194, at 11, SKC’s 
App., Ex. 9 (Apr. 22, 1994). In the Final Results, however, Commerce ac- 
cepted this calculation in accordance with its established practice, fur- 
ther noting that the loans SKC used to calculate its short-term 
borrowing rate were short-term loans from U.S. banks denominated in 
U.S. dollars. See 60 Fed. Reg. at 42,838-39. 

DuPont disagrees with this short-term interest rate, arguing that it 
fails to accurately reflect SKC’s true cost of extending credit to Ana- 
comp. Relying on the CAFC’s decision in LMI-La Metalli Industriale, 
S.p.A. v. United States, 912 F.2d 455 (Fed. Cir. 1990), DuPont claims that 
Commerce should use a higher interest rate because the short-term in- 
terest SKC used for sales to Anacomp does not, in its unusual duration 
and conditions, reflect the commercial realities of extending credit toa 
company in weak financial condition. DuPont’s Mem. Supp. Mot. J. 
Agency R. at 71-80. 

Commerce agrees to a remand to reconsider its acceptance of the in- 
terest rate SKC selected in light of LMI-La Metalli. Def.’s Partial Opp’n 
to Mot. J. Agency R. at 47-48. 

SKC objects to a remand, claiming first that DuPont’s complaint is 
untimely. SKC further alleges that DuPont’s claim fails on the merits, as 
there is no support for the proposition that imputed credit costs should 
be arbitrarily inflated to account for the perceived creditworthiness of 
the buyer. SKC claims this is especially true because the purpose of the 
imputed credit expense adjustment is to measure the opportunity cost 
to SKC of not receiving immediate payment, which depends on SKC’s, 
not Anacomp’s, cost of borrowing. Moreover, SKC contends DuPont im- 
properly compares the rate at issue to an admittedly high rate in SKC’s 
contract with Anacomp that applies solely to payments that are overdue 
and is, therefore, in the nature of an interest penalty. SKC’s Opp’n to 
Mot. J. Agency R. at 21-30. 

As a preliminary matter, this issue is properly before the Court. A 
plaintiff that does not exhaust its administrative remedies is estopped 
from raising the claim before the court, as the court would usurp Com- 
merce’s function by examining an agency’s determination upon a 
ground not presented before Commerce. See 28 U.S.C. § 2637(d); Saars- 
tahl, 20 CIT at , 949 F Supp. at 868; see also Magnesium Corp. of 
Am. v. United States, 20 CIT , ___, 938 F Supp. 885, 906 (1996). 
The Court may only consider issues that have not been exhausted below 
in exceptional cases where injustice would arise by applying strictly the 
general rule of exhaustion. See Mitsui & Co. v. United States, 18 CIT 
185, 194 (1994) (quoting Hormel v. Helvering, 312 U.S. 552, 557 (1941)). 

Under Commerce’s regulations, a plaintiff's case brief must contain 
“all arguments that continue in the submitter’s view to be relevant to 
[Commerce’s] final determination,” anda plaintiff's rebuttal brief must 
be limited to issues raised in the other parties’ case briefs. 19 C.ER. 
§§ 353.38(c)(2) & (d). In the instant case, SKC painstakingly points out 





102 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 16, APRIL 22, 1998 


that DuPont’s only argument regarding the interest rate used in the 
SKC credit expense calculation was that SKC had improperly included 
in its short-term borrowing rate certain Eurodollar loans, an argument 
they later abandoned. See DuPont’s Administrative Case Brief, C.R. 
Doc. No. 73, at 22, Fiche 147 (Aug. 10, 1994). Indeed, the record indi- 
cates that DuPont first raised the issue of Anacomp’s cost of borrowing 
in their rebuttal brief before Commerce at the administrative level. See 
DuPont’s Administrative Rebuttal Brief, C.R. Doc. No. 76, at 2-7, SKC’s 
App., Ex. 10 (Aug. 24, 1994). Although DuPont timely objected to SKC’s 
proposed offset in its rebuttal brief, it also disputed Commerce's disre- 
gard of Anacomp’s allegedly weak financial condition in its calculation 
of imputed credit expenses. DuPont, therefore, advanced a new affirma- 
tive argument in its administrative rebuttal brief, hence failing to prop- 
erly exhaust its administrative remedies. 

Nevertheless, the Court concludes that the present situation is an ex- 
ceptional case where injustice would arise by applying strictly the gener- 
al rule of exhaustion. Although “a request by Commerce for remand 
does not control the Court,” Gulf States Tube Div. of Quanex Corp. v. 
United States,21CIT__—,_, 981 F Supp. 630, 647 (1997), the Court 
deems it significant that Commerce has requested a remand to reconsid- 
er its position. See Mag gnesium, 20 CIT at , 938 F Supp. at 898 
(granting Commerce’s request for a remand to correct its calculation of 
certain expenses even though plaintiff had not exhausted its adminis- 
trative remedies in contesting the calculations at issue). This is particu- 
larly true in the circumstances of this case, where Commerce asks for a 
remand to correct its Final Results in accordance with a CAFC decision. 

That being said, upon review of the record, the Court agrees that a re- 
mand is necessary in this case. In LMI-La Metalli, the CAFC held that 
the interest rate used to calculate imputed credit expenses should be se- 
lected on the basis of “usual and reasonable commercial behavior.” 912 
F.2d at 461. As Commerce notes, it did not take into account Anacomp’s 
financial condition in the Final Results. Consequently, this issue is re- 
manded for Commerce to determine whether, in light of Anacomp’s fi- 
nancial condition, SKC’s reported short-term interest rate is consistent 
with LMI-La Metalli and to provide a clearly articulated rationale to 
support its determination. 


7. Deduction of Inventory Carrying Costs from Cheil’s Foreign Market 
Value in Purchase Price Sales: 

During the period of review, Cheil made only purchase price sales to 
the United States. Cheil reported inventory carrying costs in the home 
market for sales with respect to which there was a lag time between the 
date the sold merchandise left its factory and the day it was shipped to 
the United States as a selling expense and calculated them on a transac- 
tion-by-transaction basis. Cheil’s Questionnaire Response, PR. Doc. No. 
44, at 41-54, Def.’s App., Ex. 3 (Oct. 13, 1992). In the Final Results, 
Commerce made a comparable deduction to home market inventory 
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carrying costs because a deduction was made from U.S. price for such 
costs. See 60 Fed. Reg. at 42,838. 

DuPont argues that Commerce’s decision was improper, as its estab- 
lished practice has been to account for such expenses only when in- 
curred on ESP sales. DuPont’s Mem. Supp. Mot. J. Agency R. at 80-87. 

Commerce consents to a remand to reconsider its decision to deduct 
Cheil’s inventory carrying costs from foreign market value (“FMV”). 
Def.’s Partial Opp’n to Mot. J. Agency R. at 48-49. 

Cheil objects to a remand, claiming that, under the circumstances of 
this case, it was appropriate to deduct inventory carrying costs from 
FMV. Cheil argues that, because Commerce decided to deduct U.S. in- 
ventory carrying costs from U.S. price, even though Cheil’s sales were 
purchase price sales, it was appropriate similarly to deduct home mar- 
ket inventory carrying costs from FMV to ensure an apples-to-apples 
comparison. In the alternative, Cheil asks that, if the Court decides that 
Commerce should follow its normal practice and not deduct U.S. inven- 
tory carrying costs from US. price, then it also should require Com- 
merce not to deduct home market inventory carrying costs from FMV. 
Cheil’s Opp’n to Mot. J. Agency R. at 33-35. 

Upon review of the record, the Court agrees that a remand is neces- 
sary for Commerce to reconsider its position in the Final Results. Be- 
cause Commerce has considered inventory carrying costs to be indirect 
selling expenses, it normally has not deducted these expenses from U.S. 
price on purchase price sales and, therefore, normally has not made 
such deductions from FMV. Consequently, this issue is remanded to 
Commerce to reconsider its decision to deduct Cheil’s inventory carry- 
ing costs from FMV. 


CONCLUSION 

In accordance with the foregoing opinion, this case is remanded to 
Commerce to: (1) determine whether, in light of Anacomp’s financial 
condition, SKC’s reported short-term interest rate is consistent with 
LMI-La Metalli and to provide a clearly articulated rationale to support 
its determination; and (2) reconsider its decision to deduct Cheil’s in- 
ventory carrying costs from FMV. Commerce is sustained as to all other 
issues. 
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Remanded to Commerce to continue targeted dumping inquiry. Commission offset cal- 
culations sustained. Rejection of Delverde affiliate Tamma’s revised depreciation calcula- 
tion sustained. Remanded to revise level of trade analysis without recalculating 
constructed export price. Remanded to determine whether De Cecco cooperated with the 
investigation to the best of its ability and to select a dumping margin based on facts avail- 
able 


Dated March 26, 1998) 


ier, Shannon, Rill & Scott, PLLC, (Paul C. Rosenthal, Kathleen W. Cannon, David C. 
th, Jr., and John B. Brew) for plaintiffs Borden, Inc., Gooch Foods, Inc., and Hershey 


egall and Young LLP (Jeffrey E. Livingston and David D. Howe), for plaintiff 
Elli De Cecco di Filippo Fara San Martino S.p.A. 
McKenna & Cuneo, LLP (Lawrence J. Bogard, Andrew E. Bej, and Malaika D. Carter), 


Mound, Cotton & Wollan, (Constantino P Suriano) for defendant-intervenors Delverde, 
SrL and Delverde USA 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Lesleyanne Koch 
Kessler), Dean Pinkert, Attorney-Advisor, Office of the Chief Counsel for Import Adminis- 
tration, United States Department of Commerce, of counsel, for defendant. 


OPINION 


RESTANI, Judge: This matter is before the court on cross Motions for 
Judgment on the Agency Record, pursuant to USCIT Rule 56.2, by Bor- 
den, Inc., Gooch Foods, Inc., and Hershey Foods Corp. (collectively “Bor- 
den” or “the domestic industry”) and Delverde, SrL and Delverde USA, 
Inc. (collectively “Delverde”). This matter is also before the court on a 
Motion for Judgment on the Agency Record by Flli De Cecco di Filippo 
Fara San Martino S.p.A. (“De Cecco”). The International Trade Admin- 
istration, U.S. Department of Commerce’s (“Commerce” or “the 
agency”) determinations under review are Certain Pasta from Italy, 61 
Fed. Reg. 30,326 (Dep’t Commerce 1996) (final determination) / “Final 
Determination”) and 61 Fed. Reg. 38,547 (Dep’t Commerce 1996) 
(amended final determination and antidumping order). 

Borden asks the court to find that Commerce erred in failing to calcu- 
late dumping margins for Delverde using transaction-specific export 
prices, rather than weighted-average prices, pursuant to 19 U.S.C. 
§ 1677f-1(d)(1) (1994), the “targeted dumping” provision. Borden also 
challenges Commerce’s commission offset methodology. 

Delverde argues that Commerce, during Delverde’s level of trade in- 
quiry, unlawfully denied its request for a constructed export price 
(“CEP”) offset, an adjustment to normal value which Delverde claims 
would have led to a de minimis dumping margin. The defendant agrees 
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in part and requests a remand to correct analytical errors. Defendant- 
intervenor Borden opposes this request. Delverde also argues that Com- 
merce erred in rejecting the capital asset depreciation expense 
component of the cost of production data submitted by Delverde affiliate 
Tamma Industrie Alimentari, SrL (“Tamma”). 

De Cecco asks the court to review the 46.67 % antidumping margin 
assigned to it by Commerce based on an “adverse facts available” analy- 
SIS. 

The court considers issues raised by Borden, Delverde, and De Cecco 
separately, in that order. The facts relating to each issue will be stated 
separately. 

JURISDICTION 
The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994). 
STANDARD OF REVIEW 

The court must uphold Commerce’s Final Determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1994). 

I. Borden 
A. Targeted Dumping Investigation 
BACKGROUND 

On May 12, 1995, Borden filed a petition with Commerce seeking the 
imposition of antidumping and countervailing duties against certain 
pasta from Italy, pursuant to 19 U.S.C. §$1677f-1(d)(1)(B). Certain Pasta 
from Italy, 60 Fed. Reg. 30,268, 30,268 (Dep’t Commerce 1995) (notice of 
initiation of investigation). Borden used average weekly retail prices to 
demonstrate that, for all Italian exporters, certain regions of the United 
States experienced significantly different pricing than others, submit- 
ting that this suggested targeting! and justified the use of individual (7.e. 
transaction-specific) export prices rather than weighted-averages to de- 
tect dumping without masking targeting. Letter from Borden to Com- 
merce (Oct. 20, 1995), PR. 355, P!. Borden’s App., Tab 4. Commerce 
initiated a sales at less than fair value (“LTFV”) investigation on June 1, 
1995. Certain Pasta From Italy, 60 Fed. Reg. at 30,268. Commerce found 
Borden’s attempts to demonstrate targeting insufficient reason to de- 
part from its normal methodology and employ instead a comparison 
with transaction-specific prices. Final Determination, 61 Fed. Reg. at 
30,329. Commerce did not perform an independent targeted dumping 
analysis of the data. Commerce did find a 2.8 % dumping margin using 
the weighted-average to weighted-average comparison. /d. at 30,365. 
On February 14, 1997, Borden moved for Judgment on the Agency Re- 
cord, alleging that Commerce erred in refusing to conduct a transaction- 
specific comparison and that such a comparison would have produced a 
dumping margin of 6.14 %. P!. Borden’s Br. at 6. 


4 Targeted dumping is the practice of systematically selling below cost to selected customers or regions or at selected 


times, as compared with the at- or above-cost prices charged to other customers or regions or at other times. See 19 
US.C. § 1677f-1(d)(1)(B 
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DISCUSSION 
The issue before the court is whether Commerce erred in rejecting 
Borden’s targeted dumping allegation due to the inadequacy of Bor- 
den’s pricing pattern evidence. The court concludes that Commerce 
erred by failing to articulate the methodology or standards by which a 
targeted dumping allegation would be judged and failed to clearly allo- 
cate burdens of production and analysis in the targeting context. 


1. Transaction-Specific Price Comparisons, Not Weighted- 
Average Price Comparisons, are the Exception Requiring 
Justification: 

Section 1677f-1(d)(1) of Title 19 of the United States Code describes 
the LTFV price comparison analysis. The first part of the section de- 
scribes the normal methodology. 

(A) In general 
[T]he administering authority shall determine whether the subject 


merchandise is being sold in the United States at less than fair 
value— 


(i) by comparing the weighted average of the normal values 
to the weighted average of the export prices (and constructed 
export prices) for compar able merchandise, or 

(ii) by comparing the normal values of individual transac- 
tions to the export prices (or constructed export prices) of indi- 
vidual transactions for comparable merchandise. 


19 U.S.C. § 1677f-1(d)(1)(A). The statute continues with a description of 


conditions under which Commerce might deviate from this method. 19 
U.S.C. § 1677f-1(d)(1)(B). 
(B) Exception 
The administering authority may determine whether the subject 
merchandise is being sold in the United States at less than fair val- 
ue by comparing the weighted average of the normal values to the 
export prices (or constructed export prices) of individual transac- 
tions for comparable merchandise, if— 

(i) there is a pattern of export prices (or constructed export 
prices) for comparable merchandise that differ significantly 
among purchasers, regions, or periods of time, and 

(ii) the administering authority explains why such differ- 
ences cannot be taken into account using a method described in 
paragraph (1)(A)(i) or (ii). 

Id. Commerce reasonably interprets the statute to mean that the 
weighted-average to weighted-average comparison is the normal meth- 
od required by law, but that it may, though is not required to, deviate 
from this requirement under certain conditions and then only upon ex- 
plicit justification of its decision. 

Borden’s opposite interpretation, that Commerce must default to the 
transaction-specific methodology and justify its use of weighted-aver- 
age price ps govern is not borne out by the statutory language. 19 
U.S.C. § 1677f-1(d)(1)(B)(ii). The practice Borden recommends is con- 
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trary to law as it now exists; it reflects the law as it was prior to the 
changes enacted by the Uruguay Round Agreements Act (“URAA”). 
Pub. L. No. 103-465, 108 Stat. 4809 (1994). Statement of Administra- 
tive Action accompanying the URAA, at 842, H.R. 5110, H.R. Doc. No. 
316, Vol. 1, 103d Cong., 2d Sess. (1994) (“SAA”). Borden quotes the SAA 
selectively: 


Although current U.S. law permits the use of averages on both sides 
of the dumping equation, Commerce’s preferred practice has been 
to compare an average normal value to individual export prices in 
investigations and reviews. In part, the reluctance to use an aver- 
age-to-average methodology has been based on a concern that such 
a methodology could conceal “targeted dumping.” In such situa- 
tions, an exporter may sel! at a dumped price to particular custom- 
ers or regions, while selling at higher prices to other customers or 
regions. 


SAA at 842 (emphasis supplied). The passage continues, however, to 
describe as normal the methodology set forth in 19 US.C. 
§ 1677f-1(d)(1)(A). 


Consistent with the Agreement, new [19 U.S.C. § 1677f-1(d) 
(1)(A)] provides that in an investigation, Commerce normally will 
establish and measure dumping margins on the basis of a compari- 
son of a weighted-average of normal values with a weighted-aver- 
age of export prices or constructed export prices. 


SAA at 842. The SAA explains that the exception to the normal method- 
ology is an antidote to targeted dumping: 


New [19 U.S.C. § 1677f-1(d)(1)(B)] provides for a comparison of 
average normal values to individual export prices or constructed 
export prices in situations where an average-to-average or transac- 
tion-to-transaction methodology cannot account for a pattern of 
prices that differ significantly among purchasers, regions, or time 
periods, i.e., where targeted dumping may be occurring. Before re- 
lying on this methodology, however, Commerce must establish and 
provide an explanation why it cannot account for such differences 
through the use of an average-to-average or transaction-to-trans- 
action comparison. In addition, the Administration intends that in 
determining whether a pattern of significant price differences ex- 
ist, Commerce will proceed on a case-by-case basis, because small 
differences may be significant for one industry or one type of prod- 
uct, but not for another. 


Id. at 843. 

Averages allow higher prices to cancel out some amount of dumping, 
see Potassium Chloride from Israel, 50 Fed. Reg. 4,560, 4,562 (Dep’t 
Commerce 1985) (final determination), but transaction-specific price 
comparisons are statistically biased toward a dumping finding, as high 
priced sales are disregarded, and only the lower priced ones are included 
in the calculation. Congressional Budget Office, How the GATT Affects 
U.S. Antidumping and Countervailing Duty Policy, 33-35, 66 (1994). 
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[The transaction-specific methodology] contains a statistical error 
that will yield a positive average margin of dumping in every real- 
world situation except the one that would take pl ace if every single 
transac tion (ine luding both the home market and U.S. sales) duri ing 
the * * * period of inv estigation occurred at the same price. * * 

If the true margin of dumping is quite high, say, 20 percent, this 
statistical bias will not be very large. * ‘ Howev er, ifthe estimated 
margin of dumping is small, the bias could be several times the mag- 
nitude of the true margin of dumping; in such cases it is more likely 
that no dumping exists. 


Tracy Murray, The Administration of the Antidumping Duty Law by the 
Department of Commerce, in Down in the Dumps 23, 36-37 (Richard 
Boltuck & Robert E. Litan eds., 1991). Economists and politicians ar- 
gued masking versus amplifying during the Uruguay Round. See Con- 
gressional Budget Office, at 33-35, 66; Murray at 36-37. Borden’s 
argument revisits that debate. At the Uruguay Round, the U.S. ar gued, 
consistent with its past administrative practice, that comparisons using 
weighted-average prices mask dumping. Trade Agreements Resulting 
from the U ae Round of Multilateral Trade Negotiations: Hearings 
before the Committee on Ways and Means and its Subcommittee on 
Trade, 103d Cong. 73, at 401 (1994) (statement of Jeffrey E. Gartner, 
Under Secretary of Commerce for International Trade) /“House Hear- 
ings” ]. The prevailing view, however, which was made part of U.S. do- 
mestic law through the URAA, was that transaction-specific 
comparisons ran the diff ms risk of amplifying dumping g margins. See 
URAA, Pub. L. 103-465, § 219; 108 Stat. 4855-57 (1994). 

During the Uruguay ‘Aebai meetings, the U.S., out of concern that 
targeted dumping might be masked by weighted-average to weighted- 
average comparisons, insisted upon a provision in the international 
agreement on antidumping permitting the use of individual export 
prices in investigations when targeting is occurring. House Hearings, at 
401. Despite the inclusion of this provision, the fact remains that anti- 
dumping law under the URAA instructs Commerce to be more con- 
cerned about amplification of dumping margins through the use of 
transaction-specific prices than about masking them with averaging.“ 
Serampore Industries Put., Ltd. v. United States, 11 CIT 866, 874, 675 
F'Supp. 1354, 1360-61 (1987) (agency practice of excluding non-dumped 
sales is to prevent a foreign producer from masking dumping) and Dry- 
cleaning Machinery from Germany, 56 Fed. Reg. 66,838, 66,840 (Dep’t 
Commerce 1991) (final results of antidumping duty administrative re- 


“Borden makes various other arguments. Ignoring the requirements of the statute, Borden argues that Commerce 
should use transaction-specific price comparisons because foreign companies are required to report transaction-specif 
ic data. See SAA at 843. Thus, Commerce would only need to program its compute r appropriately. Similarly, Borden 
argues that the basic goal of the antidumping law is to calculate dumping margins “as accurately as possible,” see Mag- 
nesitum Corp. of America v. United States, 938 F. Supp. 885, 902 (Ct. Int’] Trade 1996) (quoting Rhone Poulenc, Inc. t 
United States, 899 F.2d 1185, 1191 (Fed. Cir. 1990), and that failure to examine individual export prices where targeting 
has occurred is inconsistent with that purpose. Such a statement may be accurate but begs the question of whether 
targeting occurred. As already explained, the law no longer mandates the use of transaction-specific data just in case 
targeting has occurred, rather the reverse. Where there is no finding of targeting, the statute directs Commerce to use 
weighted-average prices, notwithstanding their potential masking effect 
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view) (averaging rejected because of masking of dumping), upon which 
Borden relies, no longer represent normal practice. 


2. Commerce Rejection of Borden’s Targeting Allegations: 

Each of three times Borden submitted a petition alleging targeting, 
Commerce articulated various reasons for rejecting it. Commerce ad- 
vised Borden, after its first submission, that targeted dumping analyses 
should be company-specific, based on product-, not brand-specific cal- 
culations, and should use exporter, not retail prices. Memorandum from 
Team to Barbara R. Stafford (Nov. 8, 1995), at 2, PR. 440, Pl. Borden’s 
App., Tab 5 at 2. Borden’s first revision was criticized for its weak statis- 
tical analysis that demonstrated price differences but not a pattern. 
Memorandum from Team to Barbara R. Stafford (Dec. 8, 1995), at 2, PR. 
507; Pl. Borden’s App., Tab 8, at 3. Commerce faulted Borden’s second 
revision for failing to address the statutory criteria of 19 U.S.C. 
§ 1677f-1(d)(1)(B)(ii). Final Determination, 61 Fed. Reg. at 30,329. Spe- 
cifically, Commerce noted that Borden failed to demonstrate a pattern of 
significant price differences, predetermined the results through cus- 
tomer groupings, failed to provide benchmark prices, and failed to ex- 
plain why the demonstrated price differences could not be accounted for 
by weighted-average comparisons. Jd. Commerce thus found the pat- 
tern of demonstrated price differences to be “predetermined” by the ini- 
tial composition of the customer groups, that the domestic industry 
failed to supply any relevant “benchmark” prices that would demon- 
strate the “significance” of price variations, and that the analysis did 
not address the statutory criteria of 19 U.S.C. § 1677f-1(d)(1)(B)(ii). Fi- 
nal Determination, 61 Fed. Reg. at 30,329. Commerce concluded that 
statistical flaws in Borden’s analysis precluded a finding of the requisite 
pattern of pricing differences indicative of targeting. See id. The record 
shows Borden failed to remove outliers, Letter from Delverde to Com- 
merce (Dec. 4, 1995), at 6, C.R. Doc. 179; Def.-Int. Delverde’s App., at 
AllI-13, presumed the existence of a pattern and manipulated the data 
to show it, Letter from Borden to Commerce (Feb. 13, 1996), Pub. A.R. 
680, Pl. Borden’s App., Tab 9, at 7, and failed to standardize the data, for 
example, by running regressions, to account for or rule out differences 
that could be explained by factors other than targeted dumping. Borden 
did not control for volume or customer status. Borden also failed to 
prove the null hypothesis, which would have shown the intrinsic proba- 
bility of finding a pattern even where none existed. Instead, Borden sim- 
ply grouped customers by price and performed univariate and linear 
modeling procedures. See id. 

Borden complains that Commerce rejected its revised petitions, de- 
spite Borden having addressed all the concerns Commerce raised re- 
garding Borden’s first petition. In raising those concerns, Commerce 
did not guarantee a particular finding, even upon Borden’s strict confor- 
mity of its revised petition with Commerce’s response. At best, Com- 
merce’s criticism of the first petition amounted to an incomplete 
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expression of minimum conditions for an effective petition, not a road- 
map toward an affirmative finding. 

Commerce found the results in Borden’s third petition predeter- 
mined because Borden grouped the customers by price and then used 
statistical methods to show differences in price between the groups. Fi- 
nal Determination, 61 Fed. Reg. at 30,329. Borden understood Com- 
merce as having required such grouping when Commerce instructed 
Borden not to examine each of the multitude of transactions individual- 
ly. Pl. Borden’s Br. at 26. What Commerce did say was that there was a 
statutory preference for weighted-average price comparisons and that 
simple averages might distort where certain individual customers had a 
great number of transactions. Memorandum from Team to Barbara R. 
Stafford (Dec. 8, 1995), at 3, PR. 507, Pl. Borden’s App., Tab 8, at 3. 
Grouping the data by price, Borden’s results better reflected its method 
than the data. Borden’s statistical analysis demonstrated the existence 
of price variation, showing a distribution but not a pattern. See Final 
Determination, 61 Fed. Reg. at 30,329. Even if Borden had found a pat- 
tern, its analytical technique would have been too simple to convey the 
statistical significance of its findings. Commerce concluded that Bor- 
den’s petitions failed to show targeting, because they failed to employ 
analytical techniques which could have shown it. 

Borden did not understand the targeted dumping provision in the 
statute, in part for the failure to understand what targeting is. Borden 
considers targeted dumping “the practice of selling to selected custom- 
ers or regions at different and preferential prices as compared to the 
prices charged to other customers or regions.” Pl. Borden’s Br. at 7. 
Thus, Borden searched for statistical evidence of price variance. By Bor- 
den’s definition, however, most pricing would constitute targeted dump- 
ing, in that there is price variance along multiple dimensions in many 
markets. Certainly, not all price variation, not even all statistically sig- 
nificant variation, results from targeted dumping. The concept of tar- 
geted dumping is that a company might not be able to, or might choose 
not to, use a dumping strategy toward a whole market but might strate- 
gically focus on a more narrowly defined market. Michael Coursey, Com- 
ment, in Down in the Dumps, at 240. To ferret out this more complicated 
dumping, the statute instructs Commerce to look not only at the magni- 
tude of price variance but also for a pattern of significant price differ- 
ences. 19 U.S.C. § 1677-1(d)(1)(B)(i). Nonetheless, Commerce failed 
from the outset to convey standards for satisfying the statute. 

Borden also maintains that, contrary to Commerce’s view, the 
weighted-average price Borden submitted was adequate to establish a 
benchmark price. Commerce appears to have wanted a U.S. price for 
comparison. Final Determination at 30,329. Using the average for com- 
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parison shows only divergence from the average price, highlighting the 
magnitude of price variation, but not demonstrating a pattern.° 

Commerce complained that Borden failed to demonstrate that price 
differences could not be taken into account using weighted-average pri- 
ces. Borden intended its presentation of the masking effect of averaging 
to satisfy this requirement. Because Commerce did not understand Bor- 
den to have provided evidence of targeting at all, Commerce was not sat- 
isfied that Borden had made an adequate showing that the targeting 
would be masked by averaging. 

Even if Commerce accepts Borden’s targeted dumping petition, how- 
ever, the agency would not necessarily err in rejecting transaction-spe- 
cific methodology. 19 U.S.C. §§ 1677f-1(d)(1)(A)-(B). Commerce “shall 
[compare] * * * the weighted average of the normal values to the 
weighted average,” 19 U.S.C. § 1677f-1(d)(1)(A)(i) (emphasis supplied), 
but Commerce “may [compare] * * * the weighted average of the normal 
values to the export prices * * * of individual transactions for compara- 
ble merchandise,” 19 U.S.C. § 1677f-1(d)(1)(B) (emphasis supplied). 
Under the appropriate circumstances Commerce has the discretion to 
not apply the targeted dumping exception to its normal methodology, 
even upon a finding of targeted dumping.* 


3. Commerce Has Not Fulfilled Its Duty to Articulate 
Standards: 

Whether Commerce was reasonable or not in thrice rejecting Bor- 

den’s allegation, the court finds that in rejecting the targeting petition 


on methodological grounds, Commerce never reached the question of 
whether the data submitted by Delverde revealed a pattern of price dif- 
ferences adequate to trigger transaction-specific price comparisons. 
Commerce concluded merely that methodological inadequacies in Bor- 
den’s three petitions precluded a finding of targeting based on that me- 
thodology. Under the URAA, however, Commerce may not abandon the 
targeting inquiry simply because of a petitioner’s lack of statistical so- 
phistication. See 19 U.S.C. § 1677f-1(d)(1)(B). Despite pointed ques- 
tioning at oral argument, defendant could not describe in a clear way 
how targeting could be demonstrated. Commerce has only said what it 
does not want; it has not made clear what it requires. Thus, the court is 
not convinced that Commerce is fulfilling its duty to rationally decide 


3 Borden also contends that Commerce erred in failing to examine the nature of the pasta industry to determine the 
significance of the pricing patterns in that context. The legislative history does reveal an intent that Commerce ex- 
amine targeted dumping “on a case-by-case basis, because small differences may be significant for one industry or one 
type of product, but not for another.” SAA at 843. Borden contends that, as a fungible commodity, pasta is particularly 
price sensitive, meaning small differences in price are significant. Therefore Commerce’s failure to examine pasta price 
differences in light of the industry could distort their importance. This argument is premature; no pattern has been 
identified, the magnitude of which Commerce might need to consider in the context of industry pricing 

4 Borden also maintains that the legislative history reveals a preference, within this discretion, for transaction-spe- 
cific comparisons. 

The statute and the SAA set forth the congressional intent that Commerce rely on transaction-specific U.S. prices 
rather than average U.S. prices where targeting occurs so that actual margins of dumping are not masked by the 
use of averaging. 
P|. Borden’s Br. at 7. However, granting Commerce the discretion to choose, in certain cases, to employ transaction-spe- 
cific methods—and then only with an explanation of the use of the exceptional practice—far from implies a congressio- 
nal preference for it 
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whether it should perform a transaction-specific investigation when the 
statutory prerequisites are met. Indeed, Commerce has not answered 
several critical questions: What methods could show targeting? By what 
standards does Commerce evaluate correctly analyzed data? What does 
Commerce deem a pattern significant enough to constitute evidence of 
targeting? Would acceptable methods, applied to the Delverde data, re- 
veal targeting? 

Commerce failed to articulate the standards by which it would deter- 
mine that a “pattern of export prices” that “differ significantly” did or 
did not exist. Jd. Commerce was obliged to articulate the standards on 
which it based its decision. National Steel Corp. v. United States, 18 CIT 
1126, 1132-33, 870 F Supp. 1130, 1136-37 (1994) (remand to Com- 
merce to articulate standards for determining “non-aberrant” margins 
where agency failed to provide explanation of term). While the negative 
rationale Commerce gives for rejecting Borden’s final petition may be 
reasonable when viewed in isolation, the demand by the domestic indus- 
try for standards is no less reasonable. 

The court finds that Commerce erred in failing to articulate the stan- 
dards by which it will evaluate the targeted dumping petitions. To facili- 
tate future inquiries, Commerce will need at some point to explain what 
targeted dumping is, what methods will identify or rule out the pricing 
patterns referred to by the statute, what degree of significance in those 
patterns will trigger Commerce to exercise its discretion to make a case- 
by-case determination to depart from its normal methodology, and on 
what basis it will make that decision. For example, regarding the signifi- 
cance of the pattern, bearing in mind that Congress intended a case-by- 
case analysis with reference to variations in price sensitivity by 
industry, SAA at 843, Commerce might suggest a calculus which relates 
pricing patterns with price elasticity. 

In May 1997, Commerce independently announced its intention to is- 
sue policy bulletins setting forth specific criteria for targeted dumping 
“as the Department develops its practice in this area.” Antidumping 
Duties; Countervailing Duties, 62 Fed. Reg. 27,296, 27,374 (Dep’t Com- 
merce 1997) (final rule) /“Final Rule”). Recognizing that Commerce as 
yet may not be prepared to articulate a methodology to be employed by 
domestic industries alleging targeting generally, and in light of its ex- 
pressed intention to issue new regulations, id., the court leaves it to 
Commerce to decide, on remand, whether to articulate the standards by 
which it evaluates a domestic industry’s targeted dumping petitions, in 
general or for only this case, or to conduct its own analysis to determine 
whether there is targeted dumping based on the data submitted by re- 
spondent. 

The court has considered Borden’s assertion that Commerce, not the 
domestic industry, was obliged by statute to assess whether targeted 
dumping had occurred and that Commerce therefore improperly shifted 
its own burden to Borden by denying Borden’s petition solely on the in- 
adequacies of Borden’s analysis, without itself examining the data to 
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which it had equal access. The government rejoins that Commerce was 
reasonable in requiring a minimally sufficient allegation of targeted 
dumping from the domestic industry prior to proceeding with its own 
inquiry into targeted dumping. The SAA refers to the collection of trans- 
action-specific data “so Commerce may determine * * * whether the ex- 
ception for targeted dumping is applicable.” SAA at 843. This does not 
clarify whether Commerce would make its determination on the basis of 
its own or the domestic industry’s analysis. The statute is silent in that 
regard. 19 U.S.C. § 1677f-1(d)(1)(B). 

The court will not dictate the division of labor between Commerce and 
the domestic industry; Commerce is better positioned to decide that is- 
sue. In the absence of statutory direction as to the allocation of responsi- 
bility between Commerce and the domestic industry in a targeted 
dumping inquiry, the matter is left to Commerce’s discretion to develop 
some reasonable system. Chevron USA, Inc. v. Natural Resources De- 
fense Council, 467 U.S. 837, 843 (1984). Thus far, Commerce has not 
clearly explained its allocation of responsibility for performing the tar- 
geting analysis. Commerce has recently spoken somewhat mysteriously 
of the “assistance of the domestic industry.” Final Rule, 62 Fed. Reg. at 
27,374. Unless Commerce determines that it will perform its own analy- 
sis based on the data on hand, Commerce shall specify what burden it 
assigns petitioners. 


4, Pricing Pattern Standards: 


In a sub-argument relevant to its targeting challenge Borden asserts 
that Commerce’s application of different standards as to targeted 
dumping and the level of trade (“LOT”) adjustment is in error. The 
court is not convinced that the “rigid” standard employed by Commerce 
in analyzing the domestic industry’s allegations of a pattern of price dif- 
ferences for purposes of targeted dumping and the allegedly inconsis- 
tent “liberal” standard applied when analyzing a pattern of export 
prices in the LOT context taken together constitute error. See Pl. Bor- 
den’s Br. at 9. Because the domestic industry’s allegation of a pattern of 
price differences to show targeted dumping allegedly “met and sur- 
passed” the standards Commerce accepted as showing a pattern of price 
differences in its LOT analysis, Borden calls Commerce’s decision to ac- 
cept the pricing patterns for LOT but to reject them for targeted dump- 
ing arbitrary and capricious.° Pl. Borden’s Br. at 10. 

Commerce is instructed that a LOT adjustment may be made if the 
existence of different selling functions “is demonstrated to affect price 
comparability, based on a pattern of consistent price differences” relating 
to different selling practices at different levels of trade. 19 U.S.C. 


° Borden also objects that in the LOT context Commerce “independently investigated aggregate sales information to 
determine whether a pattern of price differences existed. * * *” Pl. Borden's Br. at 9. Borden’s division of labor argu- 
ment has already been addressed in the previous section 
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g 
s 


§ 1677b(a)(7)(A)(ii) (1994) (emphasis supplied).° Individual export 
may be used for comparison under the targeted dumping provi- 
sion if Commerce finds “there is a pattern of export prices (or constructed 
export prices) for comparable merchandise that differ significantly 
purchasers, regions, or periods of time.” 19 U.S.C. 
(B)(i).” Borden refers to the language of these two statu- 
tory directives as “almost identical” and their application “very differ- 
and inconsistent.” Pl. Borden’s Br. at 9. 
1 an elaborate, if contradictory, textual analysis, Borden argues that 
| words used in different parts of the same statute are intended 
to have the same meaning. Borden contends that the difference between 
the “almost identical” provisions is the use of the word “consistent” 
in 19 US.C. § 1677b(a)(7)(ii) and “significantly” in 19 U.S.C. 
§ 1677f-1(d)(1)(B). Relying on the dictionary, Borden argues that the 
word “consistent” should connote a higher, more rigorous standard 
than “significant.” Significant merely means “a noticeably or measur- 
ably large amount” or “caused by something other than mere chance;” 
whereas onsistent means “showing steady en Webster’s 
Ninth New Collegiate Dictionary, at 1096, 280 (1985 
Price differences can be “consistent” without see “significant,’ 
when prices to all end-users exceed all prices to wholesalers by a very 
small percentage. Likewise, prices can differ “significantly” without do- 
ing so “consistently,” as in the case of a customer whose price exceeds 
that of another by 20% one week but is 25% lower the next. 
It is correct that where the identical word or phrase is used more than 
once in thes same act, there is a presumption that they have the same 
~aning. See Sutherland Stat. Const. § 46.06 (5th Ed 1992) at 119, 120; 
C emex, S.A. v. United State s, 16 CIT 251, 254, 790 F Supp. 290, 294 
iff'd, 989 F.2d 1202 (Fed. Cir. 1993) (court may apply parallel 
ctions where phrase appears more than once in same statutory 
provision); Champagne v. United States, 35 Fed. Cl. 198, 210 (Cl. Ct. 
1996) (“common sense requires that the same words used twice in the 
same act should have the same meaning.”). This rule is tempered, how- 
ever, by the canon that the same word or phrase can possess different 
meanings in different contexts. See Cemex, 16 CIT at 254, 790 F. Supp. at 
294 (“|w|here, however, the contexts and purposes of the provisions dif- 


prices 


ed in pa grap! (B) shall also be increased or decreased to make due allowance for any 
hereof) between the e xport price or constructed export price and the price described in para 
hse te » be wholly or partly due to a difference in level of trade between the export price 
ort price and normal value, if the difference in level of trade 
formance of different selling activities; and 
to affect price comparability, based on a pattern of consistent price differences between 
vels of trade in the country in which normal value is determined 
emphasis supplied 
in relevant part 
B) Exception 
rhe administering authority 


may determine whether the subject merchandise is being sold in the United States 
at le han fair v 


alue by comparing the weighted average of the normal values to the export prices (or constructed 
of individual transactions for comparable merchandise, if- 

e is a pattern of export prices (or constructed export prices) for comparable merchandise that differ 
y among purchasers, regions, or periods of time * * * 


1)(B) (emphasis supplied) 
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fer, parallel constructions are inappropriate”); New England Telephone 
and Telegraph Co. v. Public Utilities Commission of Maine, 742 F.2d 1,7 
(1st Cir. 1984) (construing the identical word differently because there 
existed a “sufficient difference in the functions of the two sections to jus- 
tify assigning a different scope to the same word.”), cert. denied, 476 U.S. 
1174 (1986). 
Commerce concedes that different methodologies were used in the 
LOT adjustment to normal value reported by Commerce in the Final 
Determination, 61 Fed. Reg. at 30,331, and Commerce’s denial of Bor- 
den’s targeting petition, Pl. Borden’s Br. at 30, but that difference was 
justified and permitted, because the two provisions differ in ways that 
render the different standards appropriate. The way Commerce treats 
patterns of price differences for purposes of LOT adjustments is largely 
irrelevant to a targeted dumping allegation. Moreover, the LOT adjust- 
ment inquiry is mandatory and standard, while the targeted dumping 
provision is guiding and an exception. The standards are understand- 
ably different because they were designed for different circumstances, 
one of which is the norm and the other an exception. The targeted dump- 
ing statute, which is labeled “exception,” includes the additional re- 
quirement that Commerce show why there should be a deviation from 
the normal procedure. 19 U.S.C. § 1677f-1(d)(1)(B). Commerce “may” 
deviate from the normal methodology defined in 19 US.C. 
§ 1677f-1(d)(1)(A) if the conditions for the exception are met and 
the administering authority explains why such differences cannot 
be taken into account using [the normal, weighted-average to 
weighted-average or transaction-specific to transaction-specific 
comparison] a method described in paragraph (1)(A)(i) or (ii). 

19 U.S.C. § 1677f-1(d)(1)(B)(ii). This itself justifies application of a 

stricter standard in that inquiry. 

B. Challenge to Offset of the Difference in Commissions in the 
United States and Foreign Markets. 

Pursuant to 19 U.S.C. § 1677b(a)(6)(C)(iii) (1994) and 19 C.FR. 
§ 353.56(a)(2) (Apr. 1, 1996), Commerce adjusted normal value for dif- 
ferences in the circumstances of sale between sales of pasta made to the 
United States and sales made in Italy. See Final Determination Calcula- 
tion Memorandum (June 3, 1996), PR. Doc. 848, Def.-Int. Borden’s 
App., Tab 54; Final Margin Computer Printout, at lines 292-95, C.R. 
Doc. 407, Pl. Borden’s App., Tab. 10. Where there were commissions in 
both markets, the agency did not simply adjust for the difference in com- 
mission expenses incurred by adding U.S. direct expenses to and deduct- 
ing foreign market direct expenses from normal value, but instead 
added home market indirect selling expenses to home market commis- 
sions to offset the additional commissions incurred in selling to the 
United States. See id. 

Commerce’s methodology was the same in both the Preliminary and 
Final Determinations. See Certain Pasta from Italy, 61 Fed. Reg. 1,334, 
1,349 (Dep’t Commerce 1996) (preliminary determination); Prelimi- 
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nary Determination Calculation Memorandum (Dec. 14, 1995), at 7, 
Def.-Int. Delverde’s App., at A-62. 

Although Borden noted, as a clerical error after the Final Determina- 
tion, Pl. Borden’s Reply Br. at 14, that the calculations did not match the 
Final Determination language, this does not amount to a timely chal- 
lenge to the actual methodology used. If the language used in the Final 
Determination is in error, it may be corrected, but the methodology ac- 
tually employed was set early on and could not be challenged for the first 
time after the Final Determination. If the challenge had been timely 
raised, Commerce could have addressed it before the Final Determina- 
tion. Accordingly, this challenge is rejected for failure to exhaust admin- 
istrative remedies. 28 U.S.C. § 2637(d) (1994). 

Il. Delverde 
A. Depreciation Recalculation 
FACTS 

Commerce examined Delverde affiliate Tamma’s data in the course of 
evaluating Delverde’s costs of production. In 1994, Tamma revised its 
method of calculating its depreciation to double the useful lives of the 
company’s assets. Tamma Verification Report for Cost of Production 
and Constructed Value Data (Apr. 19, 1996), at 27-28, Pl. Delverde’s 
App., at AII-1-2. These changes were made for income tax purposes. Fi- 
nal Determination, 61 Fed. Reg. at 30,354. The relevant effect of chang- 
ing the rate of depreciation of Tamma’s productive capital assets is to 
reflect lower marginal production costs, permitting comparison with 
lower export or constructed export prices without a finding of dumping. 

Commerce rejected the new calculation as not standard for antidump- 
ing inquiries and substituted a depreciation calculation consistent with 
its normal calculation of depreciation in antidumping investigations. 
Final Determination, 61 Fed. Reg. at 30,354—55. Calculations based on 
Tamma’s calculation allegedly would result in a de minimis dumping 
margin. 


DISCUSSION 
The basic rules for the calculation of cost of production, 19 U.S.C. 
§ 1677b(b)(3) (1994), are supplemented by 19 U.S.C. § 1677b(f)(1)(A) 
(1994), referring specifically to depreciation in the antidumping con- 
text. 


Costs shall normally be calculated based on the records of the ex- 
porter or producer of the merchandise, if such records are kept in 
accordance with the generally accepted accounting principles of the 
exporting country (or the producing country, where appropriate) 
and reasonably reflect the costs associated with the production and 
sale of the merchandise. The administering authority shall consid- 
er all available evidence on the proper allocation of costs, including 
that which is made available by the exporter or producer on a timely 
basis, if such allocations have been historically used by the exporter 
or producer, in particular for establishing appropriate amortization 
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and depreciation periods, and allowances for capital expenditures 
and other development costs. 


19 U.S.C. § 1677b(f)(1)(A). This approach to accounting standards is 
consistent with pre-URAA practice. SAA at 834. The SAA provides fur- 
ther detail regarding when it may be appropriate for Commerce to reject 
a reported depreciation, even though the reported depreciation meets 
the first statutory condition of consistency with home country account- 
ing standards. Id.; see also 19 U.S.C. § 1677b(f)(1)(A). 


In determining whether a company’s records reasonably reflect 
costs, Commerce will consider U.S. generally accepted accounting 
principles employed by the industry in question. For example, a 
company’s records might not fairly allocate the cost of an asset if a 
firm’s financial statements reflect an extremely large amount of de- 
preciation for the first year of an asset’s life, or if there is no depreci- 
ation expense reflected for assets that have been idle. In such a 
situation, it would be appropriate for Commerce to adjust depreci- 
ation expenses. Costs shall be allocated using a method that reason- 
ably reflects and accurately captures all of the actual costs incurred 
in producing and selling the product under investigation or review. 


SAA at 834-35; see also Certain Cold-Rolled and Corrosion-Resistant 
Carbon Steel Flat Products from Korea, 62 Fed. Reg. 18,404, 18,443 
(Dep’t Commerce 1997) (final results of antidumping duty administra- 
tive review) (allocation based on home country accounting practice re- 
jected for not accurately capturing costs). In other words, the SAA 
counsels Commerce to refer to U.S. GAAP as employed by the importer’s 
industry generally, as a guide to the reasonableness of the importer’s al- 
locations based on home country accounting principles. SAA at 834-35. 
The SAA further contemplates that Commerce will make adjustments 
when it concludes that the importer’s calculations do not reasonably re- 
flect costs. Id. 

In the original investigation, Commerce considered the depreciation 
methods presented in Tamma’s cost of production response. At verifica- 
tion, the Department found that Tamma had replaced its former de- 
preciation schedule, based on industry-specific asset lives authorized 
under the Italian Civil Code and GAAP with a new, more tax-beneficial, 
while still Italian GAAP consistent, depreciation schedule. Final Deter- 
mination, 61 Fed. Reg. at 30,354. 

Commerce rejected Tamma’s reported depreciation method, as “con- 
trary to sound accounting principles and the Department’s practice.” 
Id. at 30,355. Commerce reasoned that the methodological change “was 
not the result of new events, changing conditions, experience, or addi- 
tional information.” Id. at 30,354. Instead, Commerce concluded that 
the change distorted costs for the purposes of an antidumping analysis, 
and implied that the change was inconsistent with the Italian Civil Code 
standards for calculating the useful life of assets for the pasta industry. 
Id. Thus, Commerce substituted a depreciation calculation consistent 
with its normal practice in antidumping investigations. Jd. at 30,333. 
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Delverde argues that, in rejecting its revised capital asset depreci- 
ation expenses, Commerce disregarded its statutory obligation under 19 
U.S.C. § 1677b(f)(1)(A) to use a respondent’s reported costs where such 
costs are maintained in conformity with home market GAAP are accord- 
ing to the company’s historical use, and reasonably reflect the cost of 
producing subject merchandise. Delverde presents the new calculations 
as historical, alleging that Tamma changed to the new method before 
the commencement of the antidumping investigation.® The home coun- 
try legality (i.e. conformity with Italian GAAP) of the new calculation is 
evidenced, according to Delverde, by the approval of Tamma’s local au- 
ditors. (Of course, they approved the earlier method, selected by Com- 
merce here, as well.) Finally, Delverde argues that the true cost of 
production is represented by the new calculation because the new meth- 
od extends the period of depreciation to more closely approximate the 
age of certain fixed assets associated with production, namely Tamma’s 
decades old pasta factory and wheat mill.’ 

The court finds the statutory mandate to Commerce under 19 U.S.C. 
§ 1677b(f)(1)(A) to be relatively flexible. The court reads the statutory 
instruction to clearly state what factors Commerce shall consider but to 
leave to Commerce’s judgment what relative weight and meaning to 
give them. 

First, the question of any alleged bad faith behind Tamma’s changed 
calculation is not at issue here, regardless of whether the change oc- 
curred prior to or during the pasta investigation. Questions of timing 
and motivation simply distract from the central concern, which is the 
accuracy of the calculations. Commerce’s mention of the motivation is- 
sue, however, is not reversible error, as that was not the focus of its deci- 
sion. Commerce could, as it did, find Tamma’s tax-based reason to 
change from an otherwise acceptable useful life to be some evidence of 
distortion in the absence of evidence of new events, changing condi- 
tions, experience, additional information, or a change in underlying eco- 
nomic assumptions which would relate the change to accurate cost 
accounting. This is not necessarily an additional affirmative legal bur- 
den on respondent, though a respondent such as Delverde might find it 
advisable and persuasive to present an explanation for an otherwise 
seemingly arbitrary change. 

Second, Commerce properly determined that Tamma’s calculation 
was not historical. Delverde wanted Commerce to read “historically” to 
mean “in the normal course of business,” P]. Delverde’s Reply Br. at 13, 
but Commerce was entitled to do otherwise, provided its interpretation 
was reasonable. The term historical can be variously understood to 
mean prior to the period of inquiry, not in immediate anticipation of the 


8 Borden contests whether the changes were indeed made prior to the investigation, in light of the particularities of 
Tamma’s financial schedule. The investigation began in May 1, 1994, and Tamma’s calculations had to be made in June 
1994, effective at the earliest December 1994. Borden’s Resp. Br. at 85 fn. 287 


9 The ages noted are [ ]and[ ] years, respectively. The changed calculation, as Borden notes, was applied not only to 
Tamma’s factory buildings, but to ail of its assets, including manufacturing equipment. Final Determination, 61 Fed 
Reg. at 30,354. Delverde responds that Tamma’s other machinery was of comparable age. P]. Delverde’s Reply Br. at 14 





U.S. COURT OF INTERNATIONAL TRADE 119 


investigation, or long-standing industry practice. These variations sug- 
gest some ambiguity to the term, leaving Commerce free to choose an 
interpretation. 

Third, the statutory directive is conditional, requiring Commerce to 
use the company’s own calculation only if satisfied with the accuracy of 
the cost representations they render. The government contends that 
Tamma calculated the useful life of its assets and then altered that cal- 
culation, albeit as allowed by Italian GAAP rendering the calculations 
inaccurate. Further, Tamma’s auditor’s approval of prior use of the cal- 
culation Commerce did apply was part of the evidence upon which Com- 
merce could rely reasonably for an accurate reflection of production 
costs. After weighing the less than clear evidence, Commerce did not 
agree that Tamma’s new calculations accurately reflected its costs. 
Thus, it was not obliged to accept them, and could resort to the prior fig- 
ures. 

The court finds no error in Commerce’s rejection of the new calcula- 
tion. Commerce was entitled to reject the revision on the basis of its fac- 
tual findings, namely that the new calculation was not in accord with 
Tamma’s historical practice and did not reflect costs accurately. !° 


B. Level of Trade Adjustment and CEP Offset!! 
FACTS 


Commerce issued a questionnaire to exporters of pasta from Italy, in- 
cluding Delverde, requesting information concerning their sales in Italy 
and the United States from May 1, 1994 through April 30, 1995, and ask- 
ing the amount, if any, claimed by each responding exporter for the “lev- 
el of trade” adjustment to normal value authorized by 19 U.S.C. 
§ 1677b(a)(7)(B), along with a statement justifying the claimed amount. 
Antidumping Questionnaire (July 10, 1995), at B-19, PR. Doc. 66; PI. 
Delverde’s App., at A-44. Commerce also asked respondents to report 
the amount, if any, claimed for the constructed export price offset (“CEP 


offset”) adjustment to normal value authorized by 19 US.C. 
§ 1677b(a)(7)(B). Id. 


Delverde responded that it claimed a LOT adjustment in the form ofa 
CEP offset pursuant to 19 U.S.C. § 1677b(a)(7)(B), maintaining that it 
could not quantify price differences attributable to sales at different lev- 
els of trade in the Italian home market. Delverde’s Questionnaire Re- 


10 Delverde also suggests that Commerce diverged from its own historical practice. The cases Delverde cites in 
which Commerce used depreciation calculations consistent with foreign GAAP do not in any way contradict the 
agency’s refusal to do so where it deems they misrepresent costs. See Small Diameter Circular Seamless Carbon and 
Alloy Steel, Standard, Line and Pressure Pipe from Italy, 60 Fed. Reg. 31,981 (Dep’t Commerce 1995) (final determina- 
tion); see also Canned Pineapple Fruit from Thailand, 60 Fed. Reg. 29,553 (Dept. Commerce 1995) (final determina- 
tion) 

1] As requested by the court at the hearing, on October 3, 1997, within the time permitted, the government sub- 
mitted a supplemental brief addressing the CEP offset issue. Delverde and Borden responded to the government's sub- 
mission, filing on October 15, 1997 and October 20, 1997, respectively, also within the time indicated by the court. On 
November 17, 1997, the government filed a Motion for Leave to File an attached reply to Borden’s response, as per 
USCIT Rules 6 and 71. On December 2, 1997, Borden opposed the government's Motion and filed its own Motion for 
Leave to File a surreply to the government’s reply, in the event that the court should grant the government’s Motion 
The late filing of the government’s reply has inconvenienced the court and the other parties. This is, however, an issue 
of statutory interpretation which may have precedential import. Thus, it is in the interest of the court to hear all the 


parties’ arguments expressed as thoroughly and clearly as possible. Both the government’s reply and Borden’s surrep- 
ly are allowed 





120 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 16, APRIL 22, 1998 


sponse (Sept. 18, 1995), at 18-19, 30-31, PR. Doc. 273, Def.-Int. 
Borden’s App. Tab 14, Pl. Delverde’s App., at A-45-48. 

In a letter to all Italian respondents, Commerce asked four questions 
regarding the requested LOT adjustments and CEP offset. Supplemen- 
tal Antidumping Questionnaire (Oct. 23, 1995), at 2, PR. Doc. 359, PI. 
Delverde’s App., at A-51. Delverde responded only to the fourth ques- 
tion, maintaining that the first three questions pertained only to those 
requesting LOT adjustments, thus not to Delverde.!* Letter from Del- 
verde to Commerce (Nov. 6, 1995), at 3, PR. Doc. 432, Pl. Delverde’s App., 
at A-53, A-55. Delverde explained its inability to quantify price differ- 
ences by LOT was due to the very small portion of home market sales 
made at an ex-factory LOT. Id. at 5-6, Pl. Delverde’s App., at A-57-58. 

In its Preliminary Determination, Commerce denied Delverde’s re- 
quested CEP offset, explaining that “U.S. sales were matched to normal 
values at the same levels of trade.” 61 Fed. Reg. at 1,347. Nonetheless, 
Delverde was found to have ade minimis dumping margin of .06%. Id. at 
1,351. Upon solicitation of its views, Letter from Commerce to Delverde 
(Jan. 22, 1996), PR. Doc. 583, Pl. Delverde’s App., at A-65, Delverde no- 
tified Commerce of its objection to the methodology used in the Prelimi- 
nary Determination. Letter from Delverde to Commerce (Feb. 5, 1996), 
at 2-4, PR. Doc. 636, Pl. Delverde’s App., at A-67, A-68-70. 

Commerce used a different LOT methodology in the Final Deter- 
mination, one that considered Delverde’s CEP sales to include some sel- 
ling functions. Final Determination, 61 Fed. Reg. at 30,331, 30,339. On 
the basis of this analysis, Commerce still concluded that Delverde’s U.S. 
sales and home market sales were made at the same LOT and, again did 
not grant Delverde’s requested CEP offset.'? Id. at 30,354. 

Delverde argues that Commerce erred in concluding that Delverde’s 
CEP sales in the United States were made at the same LOT as sales in 
Italy, Delverde’s home market. Delverde contends that Commerce erro- 
neously attributed selling expenses to Delverde’s CEP LOT, expenses 
which had been excluded previously during the calculation of CEP The 
government requests a remand to correct errors in its attribution of sel- 
ling functions to Delverde’s CEP sales for LOT analysis purposes and to 
reconsider whether Delverde’s CEP sales can be matched to home mar- 
ket sales at the same LOT. It also seeks to reconsider certain adjust- 
ments to CEP itself. The parties dispute neither the de minimis volume 
of ex-factory sales in the home market, nor the difficulty of determining 
the price effects of different levels of trade in the home market due to the 
lack of ex-factory sales. Delverde supports remand without a CEP recal- 
culation. Borden opposes remand. 


19 mn ’ rn ny ™ 
*“ Delverde should have answered all of Commerce’s questions, given that the CEP offset is a variation on the LOT 
adjustment, one which requires Commerce to proceed with the same LOT analysis until the last step. Borden does not 
appear to be correct, however, in its contention that Delverde’s alleged lack of cooperation contributed to Commerce’s 
decision to deny the offset 
13 On the basis of our analysis of its selling functions we conclude that Delverde’s U.S. sales and home market sales 
are made at the same level of trade. * * * Accordingly, we did not grant Delverde’s request for a CEP offset in our 
final determination. 
Id., 61 Fed. Reg. at 30,354. 
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DISCUSSION 
1. Level of Trade Statute: 


Not all differences between export prices and home market prices are 
the result of dumping. Therefore, Commerce adjusts the prices it 
compares to tease out other factors, in part through the level of trade 
adjustment inquiry. See 19 U.S.C. § 1677b(a)(7)(A). 

A “level of trade” adjustment to normal value is appropriate when 
US. prices and normal value are compared at different levels of trade, if 
the different levels of trade involve different selling functions, and price 
differences attributable to the different levels of trade can be docu- 
mented. 19 U.S.C. § 1677b(a)(7)(A). In the case of CEP sales, when nor- 
mal value is determined to be at a more advanced LOT (by stage of 
distribution) than CEP but the price effect of the differences in LOT in 
the home market cannot be determined, a “CEP offset” adjustment is 
authorized in lieu of a LOT adjustment. 19 U.S.C. § 1677b(a)(7)(B).14 


2. Commerce’s Level of Trade Methodology: 


Commerce makes certain additions and deductions in calculating 
normal value, 19 U.S.C. § 1677b(a)(6), and export price or constructed 
export price, 19 U.S.C. §§ 1677a(c)—(d) (1994). These adjustments are di- 
vided into those common to export price and CER! at 19 U.S.C. 
§ 1677a(c), and those specific to CEP!* only, at 19 U.S.C. § 1677a(d).!? 
The 19 U.S.C. § 1677a(d) deductions are those associated with the trans- 


1419 US.C. § 1677b(a)(7) provides, in relevant part 

(A) Level of Trade 

{Normal Value] shall also be increased or decreased to make due allowance for any difference (or lack thereof) 
between the export price or constructed export price and [Normal Value] (other than a difference for which allow- 
ance is otherwise made under this section) that is shown to be wholly or partly due to a difference in level of trade 
between the export price or constructed export price and normal value, if the difference in level of trade— 

(i) involves the performance of different selling activities; and 

(ii) is demonstrated to affect price comparability, based on a pattern of consistent price differences between sales 
at different levels of trade in hs country in which normal value is determined 


* “ . * * 


(B) Constructed export price offset 

When normal value is established at a level of trade which constitutes a more advanced stage of distribution than 
the level of trade of the constructe d export price, but the data available do not provide an appropriate basis to deter- 
mine under subpa aph (/ evel of trade adjustment, normal value shall be reduced by the amount of indi- 
rect selling expenses incurre a in the country in which norma al value is determined on sales of the foreign like prod- 
uct but not more than the amount of such expenses for which a deduction is made under section 1677a(d)(1)(D) of 
this title 
5 : 

15 Appropriate common adjustments may include increases to account for packing costs, duty drawback, and coun: 
tervailing duties to offset export subsidies and/or reductions to account for movement costs, U.S. import duties and any 
export taxes or other charges imposed on the exportation of the merchandise. 19 U.S.C. § 1677a(c) 

16 Constructed export price is defined as, 

the price at which the subject merchandise is first sold (or agreed to be sold) in the United States before or after the 
date of importation by or for the account of the producer or exporter of such merchandise or by a seller affiliated 
with the producer or exporter, to a purchaser not affiliated with the producer or exporter, as adjusted under subsec- 
tions (c) and (d) of this section 
19 US.C. § 1677a(b) (1994) 
17 These are 


(1) the amount of any of the following expenses generally incurred by or for the account of the producer or exporter, 
or the affiliated seller in the United States, in selling the subject merchandise (or subject merchandise to which 
value has been added) — 


(A) commissions for selling the subject merchandise in the United States; 
(B) expenses that result from, and bear a direct relationship to, the sale, such as credit expenses, guarantees 
and warranties; 
(C) any selling expenses that the seller pays on behalf of the purchaser; and 
(D) any selling expenses not deducted under subparagraph (A), (B), or (C); 

(2) the cost of any further manufacture or assembly (including additional material and labor) * * *; and 

(3) the profit allocated to the expenses described in paragraphs (1) and (2) 

19 U.S.C. § 1677a(d) 
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action between the affiliated importer and the first unaffiliated pur- 
chaser. See 19 U.S.C. §§ 1677a(b), (d). 

In the LTFV analysis, Commerce must compare prices that are at the 
same LOT by adjusting normal value accordingly where sales are at dif- 
ferent levels of trade. 19 U.S.C. § 1677b(a)(7). Thus, where Commerce 
deems sales in the foreign market and sales in the U.S. to have been 
made at different levels of trade, the statute provides for an additional, 
LOT adjustment to normal value, 19 U.S.C. § 1677b(a)(7)(A), or for a 
CEP offset, in the case of a comparison involving CEP sales where nor- 
mal value is at amore advanced LOT but data about the relationship be- 
tween LOT and price is inadequate to determine the size of a LOT 
adjustment, 19 U.S.C. § 1677b(a)(7)(B). Commerce interprets the man- 
date generally to mean it must examine levels of trade, determining 
where an adjustment is appropriate through a comparison of the selling 
functions attributable to the respective sales, the expenses for which are 
reflected in the starting prices. New 19 C.ER. § 351.412 provides that 
where the LOT comparison is between normal value sales and export 
price sales, i.e. where the first sale in the United States is to an unaffili- 
ated party, for its LOT inquiry, Commerce compares the normal value 
starting price (i.e. unadjusted price) with the starting export price. Fi- 
nal Rule, 62 Fed. Reg. at 27,414. 

In cases involving CEP sales, Commerce tries to approximate the 
LOT comparison made in export price cases. In cases involving CEP 
sales, Commerce has, thus, developed the following level of trade me- 
thodology. See Def.’s Br. at 69-72. First, beginning with the U.S. starting 
price used for the constructed export price calculation, Commerce ad- 
justs that price to account for selling expenses in the U.S., making the 
deductions provided for in 19 U.S.C. § 1677a(d).!8 Id. at 69. Commerce 
then examines the result to determine its LOT, based on the selling ex- 
penses remaining therein. Jd. at 70-71. 

Next, Commerce determines whether the LOT of the CEP sale is 
matched by sales at a comparable LOT in the home market. To that end, 
Commerce examines unadjusted home market (normal value) sales to 
determine levels of trade. Jd. at 71. Because the 19 U.S.C. § 1677a(c) ad- 
justments are of the type that normally apply to all sales,!9 and are not 
made prior to comparison in the export price cases, Commerce does not 
make “(c)” adjustments to either price before the final LOT comparison. 
Because the § 1677a(d) adjustments allegedly will be made to the 
constructed export price only, 19 U.S.C. § 1677a(d), Commerce does 
make the “(d)” adjustments prior to the comparison, in an effort to 
approximate an export price starting price.?° 


© There is some debate as to whether making these deductions actually simulates export price, that is, the “(d)” 
type deductions may include items that are also in export price 

19 See 19 U.S.C. § 1677b(a)(6) adjustments to normal value 

20 Defendant explains that, 


the adjustments Commerce makes to the CEP starting price pursuant to section 1677a(d) typically change the 
level of trade. By deducting the section 1677a(d) expenses prior to performing the level of trade analysis, Com- 
merce is making it possible to identify the same level of trade for comparable EP and CEP transactions. 

Def.’s Post-Hearing Submission, at 5. 
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If there are no sales in the home market at the same LOT as the “(d)” 
adjusted CEP sales, Commerce considers making a LOT adjustment, 
which is an adjustment to normal value intended to offset the price ef- 
fect of the difference in LOT in the two markets. Def.’s Br. at 71. Com- 
merce determines that levels of trade differ only when sales involve 
different selling functions and are associated with a consistent pattern 
of price differences. Id. If home market price data is available but reveals 
no consistent pattern of price differences, Commerce makes no LOT ad- 
justment. Id. at 72. Where the data is inadequate to make a determina- 
tion regarding the pattern of prices, Commerce makes a CEP offset, 
pursuant to 19 U.S.C. § 1677b(a)(7)(B). Id. 

Commerce applied the latter methodology in this case. Final Deter- 
mination, 61 Fed. Reg. at 30,339 (“[FJor CEP sales, we considered the 
selling functions reflected in the price after the deduction of expenses 
** * under [19 U.S.C. § 1677a(d)]”). Making § 1677a(d) deductions 
prior to the level of trade comparison is Commerce’s established me- 
thodology. Antifriction Bearings (Other than Tapered Roller Bearings) 
and Parts thereof from France, Germany, Italy, Japan, Singapore and 
the United Kingdom, 62 Fed. Reg. 2,081, 2,107 (Dep’t Commerce 
1997).2! Commerce’s new regulations also embody this practice. New 
§ 351.412(c)(1)(ii) provides that in the case of CEP sales, Commerce will 
identify levels of trade based on “the starting price, as adjusted under 
[19 U.S.C. § 1677a(d)].” Final Rule, 62 Fed. Reg. at 27,414. 


3. Delverde’s Position: 


In its Motion, Delverde argued that Commerce erroneously concluded 
that Delverde’s CEP was not a price devoid of selling functions, but 
rather retained the following three selling functions: price lists and/or 
contracts; inventory services, and freight and/or delivery. At oral argu- 
ment, defendant conceded that expenses for the three selling functions 
were deducted from the CEP starting price under 19 U.S.C. § 1677a(d), 
and were not 19 U.S.C. § 1677a(c) expenses, as Commerce had mistak- 
enly presumed when assessing CEP level of trade.?? 

Delverde argues that CEP is defined as a “price” at a specific LOT (ex- 
factory), devoid of all selling expenses, U.S. or otherwise, because the 
statute requires the construction of CEP without any movement costs, 
commissions, direct selling expenses, costs paid by the seller on behalf of 
the buyer, or any indirect selling expenses (defined as any expenses not 
already deducted from the U.S. selling price). 19 U.S.C. §§ 1677a(b)-(d). 


21 This is not Commerce’s first opportunity to articulate its methodology. Commerce explained itself in Antifriction 
Bearings. 


The statutory definition of “constructed export price” * * * indicates clearly that we are to base CEP on the U.S 
resale price as adjusted for U.S. selling expenses and profit. As such, the CEP reflects a price exclusive of all selling 
expenses and profit associated with economic activities occurring in the United States. These adjustments are nec- 
essary in order to arrive at, as the term CEP makes clear, a “constructed” export price. The adjustments we make 
to the starting price, specifically those made pursuant to [19 U.S.C. § 1677a(d)] * * * normally change the level of 
trade. Accordingly, we must determine the level of trade of CEP sales exclusive of the expenses (and concomitant 
selling functions) that we deduct pursuant to this sub-section 
Id. (citation omitted) 


22 . je . 
<The error may have been due to the term “freight and/or delivery” which suggests “(c)” movement costs and not 
the arranging of transportation of goods by the producer or agent under “(d)” 
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Delverde therefore believes that C es prior to making the LOT 
comparison, should make both § 1677a(c) and § 1677a(d) adjust- 
nents.“ ' According to Delverde, Commerce would then view the LOT of 

‘EP as ex-factory. The fact that only de minimis sales without any sel- 
ling expenses exist in the home market makes it self-evident to Delverde 
that its CEP sales had no LOT counterparts, no LOT adjustment could 
have been quantified, and the LOT of its normal value sales was at a 
more advanced stage of distribution than that of its CEP sales. Thus, it 
ostensibly meets the three requirements for granting a CEP offset ad- 
justment, pursuant to 19 U.S.C. § 1677b(a)(7)(B). Commerce allegedly 
erred in failing to recognize this, attributed selling expenses to Del- 
verde’s CEP and engaged in an “apples to oranges” comparison, result- 
ing in a positive, significant dumping margin. Accordingly, Delverde 
maintains that Commerce’s failure to grant its CEP offset request con- 
travened the “fairness” provision of the statute, 19 U.S.C. § 1677b(a), 
and the GATT, Art. 2.4, Agreement on Implementation sf Article VI of 
the General Agreement on Tariffs - Trade, in Final Text of the GATT 
Uruguay Round Agreements (Apr. 15, 1994) [“Antidumping Code” ].?4 
4, Borden’s Position:*° 

Borden opposes defendant’s remand request, arguing that Commerce 
seeks a remand to perpetuate an unfair, skewed comparison between an 
adjusted CEP and an unadjusted normal value. Borden denies the im- 
port of the distinction Commerce draws between 19 U.S.C. § 1677a(c) 
and (d) deductions. Borden contends that most selling expenses ex- 
cluded from CEP before the LOT comparison will subsequently be de- 
ducted from normal value. Thus, Borden argues that the comparison is 
faulty if made after deducting the expenses from one side but before the 
deduction from the other. 

Borden maintains that Delverde has failed to distinguish selling ex- 
penses from selling functions, that Delverde’s contention is incorrect 
that all CEP sales have an ex-factory LOT, even though all selling ex- 
penses are deducted from CEP during the price calculation. In Borden’s 
view, the inquiry does not ask whether the price to be compared “con- 
tains” selling functions but rather whether the sales are at the same or 

23 s right to deduct from CEP before the comparison, but main 
tains that Commerce shoul ucted both § 167 and § 1677a(d) expenses. For the purpose of the instant 
inquiry, on these specific facts, however, Delverde is willing to accept deduction of only the § 1677a(d) expenses and 
therefore supports Commerce’s remz wed request 


24 To make a fair comparison CEP sales and home market sales must be compared at the same LOT. Article 2.4 of the 
Antidumping Code states, in relevant part 

4) A i shall be made between the export price and the normal value. This comparison shall be made 
2 a of trade, normally at the ex-factory level. * * * Due allowance shall be made in each case, on its 
merits, for r diffe rences which affect price comparability, including * * * levels of trade * * * which are * * * demon- 
strate “it to affect price comparability. * * * If in these cases price comparability has been affected, the authorities 
shall establish the normal value at a level of trade equivalent to the level of trade of the constructed export price 

+ * * 


Id. (emphasis supplied). Although the court does not apply GATT, Delverde appeals to the provisions of the Antidump- 
ing Agreement when interpreting U.S. law, because the URAA is meant to conform U.S. antidumping law to the GATT. 

“9° Borden portrays Commerce’s denial of Delverde’s requested CEP offset as a variant of a “Facts Available” deter- 
mination, pursuant to 19 U.S.C. § 1677e (1994), or as an appropriate punishment for Delverde’s alleged willful refusal 
to cooperate during the LOT inquiry. This view is inconsistent both with Commerce's stated reason for denying Del- 
verde’s CEP offset, that it found no difference in LOT between U.S. and Italian sales, Final Determination, 61 Fed. Reg 
at 30,354, and with Commerce’s request for a remand to correct errors made in applying its CEP LOT methodology. 
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different levels of trade, as defined by the selling functions they embody. 
CEP by definition, does not embody any selling expenses, but that im- 
plies nothing about the LOT of the underlying sales. Adjustments to the 
CEP starting price might render a price with no selling expenses, for ex- 
ample, but that may be an adjusted wholesale price or an adjusted retail 
price. The LOT inquiry thus concerns the LOT of the sales, not of the 
price. Thus, in Borden’s view, the LOT of the CEP sales does not exclude 
selling expenses, even though selling expenses are deducted in calculat- 
ing CEP Borden therefore contends that, while CEP itself excludes sel- 
ling expenses, in determining the propriety of LOT adjustments or CEP 
offsets, Commerce correctly examined the selling functions of Del- 
verde’s CEP sales. 


5. Defendant’s Position: 


After oral argument and rebriefing, Commerce reiterated its request 
for a remand to revise its LOT analysis by correcting its previous mis- 
categorization of selling expenses deducted under 19 U.S.C. § 1677a(d) 
during the constructed export price calculation as having been deducted 
under subsection 1677a(c). Commerce would then reevaluate its LOT 
adjustment and CEP offset decisions in light of any remaining selling 
expenses. 76 

As indicated, Commerce bases its decision to adjust the CEP starting 
price in two statutory provisions: 19 U.S.C. § 1677b(a)(1)(B)(i), which 
instructs Commerce to calculate normal value “to the extent practica- 
ble, at the same level of trade as the * * * constructed export price,” and 
19 U.S.C. § 1677a(b), which defines “constructed export price” as the af- 
filiate’s price in the United States “as adjusted under subsections (c) 
and (d).”27 Commerce finds further justification in the SAA for begin- 
ning the LOT inquiry with a partially adjusted CEP SAA at 823. The 
SAA describes the purpose of the deductions made in the CEP price cal- 
culation as converting the affiliate’s price into, “as closely as possible, a 
price corresponding to an export price between non-affiliated exporters 
and importers.” Id. 

Defendant rejects Borden’s suggestion that Commerce compare lev- 
els of trade by evaluating the selling functions in both unadjusted CEP 
and unadjusted normal value sales. Defendant argues that to do so 
would mean that the CEP deductions, 


cannot create a difference in level of trade between the CEP sales 
and the originally comparable home market sales. And, without a 
difference in level of trade, there can be no level of trade deduction 
and no CEP offset from normal value to account for the disparity 
created by the CEP deductions. 


26u . ; 
26 Whether Commerce might also, as suggested in defendant’s post-hearing submissions, reconsider the calculation 
of CEP itself on remand is discussed infra. 


97 . > , « . Loft 
“/ This provision is not supportive of Defendant’s position because Commerce does not make all adjustments before 
the comparison, but rather only subsection (d) adjustments 
P y \ 
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Def.’s Post-Hearing Reply, at 4. As defendant understands the inquiry, 
Commerce’s methodology, rather than creating an automatic adjust- 
ment, preserves the possibility of any adjustment at all. 


As interpreted by Borden, the new statutory framework * * * pre- 

cludes any adjustment to normal value that will compensate for the 

difference in level of trade created by the CEP deductions. 
Id. In other words, defendant asserts that deductions specific to CEP 
starting price intended to correct for the sale to an affiliate, because they 
are deductions of selling expenses, will change the level of trade of CEP 
Moreover, if these are made after the LOT inquiry, there will not be a 
corresponding LOT adjustment to normal value to counterbalance that 
deduction. Commerce is concerned that the § 1677a(d) deductions will 
shift only one side of the balance, requiring a counterbalancing adjust- 
ment, and that the LOT adjustment is meant to address that, but cannot 
if the inquiry is completed before the § 1677a(d) deductions. Thus, to 
Commerce, failure to make the § 1677a(d) adjustments creates the dis- 
tortion, not the reverse. 


6. The Level of Trade Provision is a Conditional Mandate: 


The methodology applied in this case, Final Determination, 61 Fed. 
Reg. at 30,339, and recently promulgated in its rules, Final Rule, 62 Fed. 
Reg. at 27,414, derives from Commerce’s interpretation of 19 U.S.C. 
§ 1677b(a)(7). The Supreme Court in Chevron outlined a two-step in- 
quiry to determine when a court should defer to an agency’s statutory 
interpretation. 467 U.S. at 842. First the court determines whether the 
statute is silent or ambiguous. Id. at 842-43. If the statute is clear, the 
court does not defer to the agency’s interpretation; only if the statute is 
silent or not clear as to the issue at bar does the court proceed to the sec- 
ond step and ask if the agency’s interpretation is reasonable. Jd. at 843. 
The court does not find statutory silence or ambiguity as to the funda- 
mental matters at issue in this case. 

Whatever are Commerce’s concerns about a balanced final price com- 
parison, Congress has defined how this particular adjustment will be 
made. The statute clearly provides for a conditional level of trade adjust- 
ment, instructing Commerce to make the adjustment to normal value if 
various conditions obtains. 19 U.S.C. § 1677b(a)(7). By contrast, the 
methodology employed by Commerce amounts to an unconditional ad- 
justment in every CEP case.”8 This is clear both in Commerce’s actual 
practice and in defendant’s explanation and defense of that practice, as 
set forth supra. 

Commerce’s argument is built both on a misreading of the statute and 
on the notion that normal value is ultimately unadjusted for “(d)” type 
expenses. That is, of course, incorrect. Normal value is adjusted for dif- 


IR 1 ~: . - 
<8 Missing the point that the pre-adjustment itself creates the automatic CEP offset, the defendant counters this 
claim by citing instances in which Commerce rejected claimed CEP offsets or made LOT adjustments instead. Those 


cases are not persuasive, because those offsets or adjustments amount to additional offsets or adjustments under Com- 
merce’s current methodology. 
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ferences in circumstances of sales (“COS”), covering various selling ex- 
penses. 19 U.S.C. § 1677b(a)(6)(C)(iii). Under former practice, which 
included comparison of home market price and exporter’s sale price 
(ESP), there was no statutory adjustment to home market sales for indi- 
rect selling expenses. The agency created an automatic ESP offset, 
which adjusted home market price for indirect expenses attributable to 
home market sales up to the level of the like ESP deduction. See Smith 
Corona Group v. United States, 713 F.2d 1568, 1572, 1573 (Fed. Cir. 
1983); 19 C.ER. § 353.56(b)(2) (1994). This offset does not apply to the 
normal veiue —- CEP comparison. Now, if such expenses relate to selling 
functions at a more advanced level of trade, that will be revealed in the 
LOT analysis, and an adjustment may be made. Any adjustment to nor- 
mal value based on LOT may not be made automatically to adjust for 
such indirect expenses, but may only be made pursuant to the specific 
requirements set forth by Congress for a LOT or CEP offset adjust- 
ment.2? 19 U.S.C. § 1677b(a)(7). 

The court finds that Commerce’s LOT comparison methodology in 
CEP cases does not comport reasonably with the current statutory 
scheme. The statute makes no mention of “(d)” type adjustments prior 
to the LOT analysis. While the definition of CEP in 19 U.S.C. § 1677a(b) 
refers to CEP as adjusted under subsections (c) and (d), § 1677b(a)(7), 
providing for the LOT and CEP adjustments, makes no direct reference 
to any adjustment. The statute instructs Commerce to compare based 
on differing levels of trade of sales in the United States and in the foreign 
market. 19 U.S.C. § 1677b(a)(7). The statute is not silent as to how Com- 
merce is to contend with differences in the selling functions of these two 
types of sales. Jd. Indeed, the statutory provision for LOT adjustments 
and CEP offsets themselves accomplish what Commerce purports to do 
by its particular choice of pre-adjustment in CEP cases. Id. The differ- 
ence is that Commerce makes the adjustment automatically, while Con- 
gress set prerequisites for the adjustment. 

Commerce’s limited adjustment to price before the LOT analysis con- 
travenes the purpose of the statute. The statute leaves no room for Com- 
merce’s ostensible discretion to pre-adjust for selling expenses in the 
United States through the automatic deduction of § 1677a(d) selling ex- 
penses prior to the LOT analysis in all CEP cases. 

While 19 U.S.C. § 1677b(a)(7) does not state expressly that the “sales” 
underlying the prices at issue be analyzed, it is only sales which are at a 
level of trade and involve selling functions. The statute directs Com- 
merce to first determine what selling activities are involved in de- 
monstrably different levels of trade. 19 U.S.C. § 1677b(a)(7)(A)(i). Then 
it directs that patterns of normal value “sales” at different levels of 
trade be analyzed. 19 U.S.C. § 1677b(a)(7)(A)(ii). The natural reading of 


29 The court does not reach the issue of what is covered by a COS adjustment under the new statute, although 19 
C.FR. § 351.410 states that it covers, except for commissions, only direct and assumed selling expenses. Nor does the 
court resolve the broader issue of whether all indirect expenses are accounted for elsewhere. If Congress’ specific words 
have created what may seem to be an imbalance in final price comparisons, only Congress can rectify the problem. Nei- 
ther the court nor Commerce may rewrite the statute. 
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the statute is that the sales be examined and that other adjustments to 
price be considered separately. If this cannot be done, Commerce must 
devise some method other than its current practice, which is inconsis- 
tent with 19 U.S.C. § 1677b(a)(7). The method suggested by Delverde is 
equally distorted. Fully adjusting CEP sales prices has the apparent ad- 
vantage of at least matching the definition of CEP set forth for price 
comparison purposes, but doing so creates another automatic CEP off- 
set based on the comparison of a fully adjusted CEP with an unadjusted 
normal value price. Commerce must focus on differences in selling func- 
tions which relate to levels of trade and make the LOT and CEP adjust- 
ments only when the statutory conditions are met. 


7. Commerce May Not Recalculate CEP on Remand: 


The court turns to the question of whether Commerce may reconsider 
the actual CEP calculation on remand, as opposed to the separate evalu- 
ation of the level of trade of CEP sales discussed above, even though no 
adversary challenged the CEP calculation in this action. After the hear- 
ing, the parties were asked to rebrief the issue of Commerce’s correct 
LOT methodology. In its post-hearing submission, Commerce requested 
aremand not only to reconsider the categorization of expenses as having 
been made under 19 U.S.C. § 1677a(c) or (d) during the CEP price cal- 
culation, but also to revisit the calculation of the constructed export 
price itself through a reexamination of the § 1677a(d) deductions made 
to determine whether they did properly relate to selling expenses in the 
United States.°? 

Delverde and Borden both strongly oppose defendant’s suggestion 
that on remand Commerce might recalculate CEP price. They argue 
that Commerce cannot revise the CEP calculation on remand, given 
that no party has challenged it, adding that the calculation was already 
reconsidered between Commerce’s Preliminary and Final Determina- 
tions. Final Determination, 61 Fed. Reg. at 30,352. Delverde therefore 
requests a remand to Commerce which specifically prohibits recalcula- 
tion of CEP and Borden continues to oppose any remand whatsoever. 

Except as the statutory scheme specifically so provides, an agency 
may not, swa sponte, re-open an investigation for which it has made and 
publicized a final determination, disturbing the finality of its own deci- 
sion. An agency cannot disturb the finality of its determinations, Bad- 
ger-Powhatan v. United States, 10 C.1.T. 241, 245, 633 F. Supp. 1364, 
1369 (1986), except where a mistake has been shown, American Truck- 
ing Ass’n v. Frisco Transportation Co., 358 U.S. 133, 145 (1958). Here, 
neither the opposing parties nor the government made any specific rep- 
resentation that Commerce erred in its original CEP calculation; Com- 
merce merely seeks an additional review of the calculation made with an 
opportunity to rethink and revise. On remand, Commerce may not re- 
visit the question of the CEP calculation. 


30 If it is true that an erroneous view of “(d)” deductions has skewed Commerce’s view of LOT analysis, it may not 
rely on that asa reason to bend the LOT statute. If something is amiss with Commerce’s definition of “(d)” adjustments 
it may attend to that in future cases or where a challenge to the “(d)” adjustment is made 
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The court therefore remands to Commerce to apply a level of trade 
methodology in conformity with the statute governing this case. Com- 
merce’s new methodology should incorporate certain guiding princi- 
ples. The aim of the LOT inquiry must be to assist in making a fair 
comparison between home market and U.S. pricing. The steps of the in- 
quiry should be analytically-based and not merely map the methods 
used in export price cases. The outcome must be conditioned on the 
terms of the statute. The inquiry must concern all types of selling func- 
tions related to levels of trade, not simply those functions’ associated 
with deductible selling expenses. Thus, the LOT inquiry must be analyt- 
ically distinct from the price calculation itself. In applying the new 
methodology to this case, the court specifically instructs Commerce not 
to recalculate CEP 
III. De Cecco’s Margin Established by Total Facts Available. 

FACTS 

On October 25, 1995, Commerce initiated a cost of production inves- 
tigation of De Cecco with regard to the establishment of normal value. 
Initiation of Cost Investigation (Oct. 25, 1995), at 1, PR. Doc. 383, Pl. De 
Cecco’s App. Vol. I, Tab 10. The original questionnaire response dead- 
line was November 8, 1995. Jd. De Cecco requested an extension of time 
to respond because it was involved in two other investigations; because 
it had “no formal cost accounting system that tracks costs as required by 
the Department,” translation requirements, and a very large data set; 
and because its computer materials were incompatible with Com- 
merce’s requests. Letter from De Cecco to Commerce (Oct. 27, 1995), at 
1-2, PR. Doc. 407, Pl. De Cecco’s App. Vol. I, Tab 11; Letter from De Cec- 
co to Commerce (Oct. 30, 1995), at 1-2, PR. Doc. 413, Pl. De Cecco’s App. 
Vol. I, Tab 12. An extension until November 16, 1995 was granted for De 
Cecco to respond to Section D of Commerce’s supplemental questionn- 
aire. Letter from Commerce to De Cecco (Oct. 31, 1995), at 1, PR. 417, Pl. 
De Cecco’s App. Vol. I, Tab 13. 

On November 6, 1995, in a response to Sections A, B, and C of Com- 
merce’s supplemental questionnaire, De Cecco also stated that it “does 
not have a ‘cost accounting system’ separate from its financial accounts 
and does not develop fully absorbed product costs, product by product, 
in the normal course of business.” De Cecco’s Response to Supp. Quest. 
$$ A, B, and C (Nov. 6, 1995), at 42, PR. Doc. 437, Pl. De Cecco’s App. Vol. 
I, Tab 14. 

On November 13, 1995, De Cecco asked for another extension, citing 
its “small staff.” Letter from De Cecco to Commerce (Nov. 13, 1995), at 4, 
PR. 454, Pl.’s App. Vol. I, Tab 15. The request was denied, and De Cecco 
filed its cost questionnaire response on November 27, 1995, stating that 
“De Cecco has developed standard yields and process times as a basis for 
a standard cost system.” De Cecco’s Response to Supp. Quest. § D (Nov. 
27, 1995), at D-23, C.R. 172, Pl.’s App. Vol. II, Tab 43, at D-23. De Cecco 
used these yields and process times “to develop the model-specific costs 
reported for COP and CV.” Id. Further, “costs were accumulated based 
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on these standards, then adjusted to actual costs. The full product detail 
from the standards was used to allocate costs to product.” Id. 

Because of the complexity of the investigation, both the Preliminary 
and Final Determinations were delayed. See Letter from De Cecco to 
Commerce (Jan. 31, 1996), at 2-3, PR. Doc. 619, Pl.’s App. Vol I, Tab 24, 
at 2-3. In the Preliminary Determination, De Cecco received a facts 
available margin of 46.67%, based on an average of the margins stated in 
the notice of initiation, which were based on petition information. 61 
Fed. Reg. at 1,345. This resulted from, among other things, De Cecco’s 
incomplete questionnaire response regarding affiliates, id., specifically 
its late identification of a company, De Cecco Moline de Pastificio Pesca- 
ra (“Pescara”), which has family owners in common with De Cecco, PI. 
De Cecco’s Br. at 6. 

After the Preliminary Determination, Commerce issued a deficiency 
questionnaire, seeking information about the cost methodology used in 
De Cecco’s Dec. 6, 1995, submission. Letter from Commerce to De Cecco 
(Jan. 11, 1996), at 1,C.R. Doc. 222, Pl. De Cecco’s App. Vol. II, Tab 47, at 
1. De Cecco still owed Commerce a reconciliation of total costs to finan- 
cial statements and computer cost data which included Pescara. Id. 

After hiring new consultants to generate better cost data, De Cecco 
was unable to meet the February 2, 1996, deadline for its corrections to 
its home market sales computer tape. Letter from De Cecco to Commerce 
(Jan. 31, 1996), at 1-2, PR. Doc. 619, Pl. De Cecco’s App. Vol. I, Tab 24, 
at 1-2. De Cecco received permission to file its computer data on Febru- 
ary 6, 1996, Letter from Commerce to De Cecco (Feb. 1, 1996), at 1, PR. 
Doc. 622, Pl. De Cecco’s App. Vol. I, Tab 25, but its narrative was still due 
on February 2, 1996. Letter from De Cecco to Commerce (Jan. 11, 1996), 
C.R. Doc. 222, Pl. De Cecco’s App. Vol. II, Tab 47. The narrative re- 
sponse, which was timely filed, De Cecco’s Resp. to Supp. Quest. (Feb. 2, 
1996), at 1, C.R. Doc. 237, Pl. De Cecco’s App. Vol. IV, 1, did not respond 
directly to Commerce’s deficiency questions, because it contained a new 
approach to costing, which De Cecco stated was more consistent with ac- 
tual experience than the costs based on “production standards.” Id. at 
Ex. SC-2, at 1; Pl. De Cecco’s Br. at 17. 

When submitting its computer tapes on February 6, De Cecco also 
sent corrections to its February 2 narrative. Letter from De Cecco to 
Commerce (Feb. 6, 1996), C.R. Doc. 251, Pl. De Cecco’s App. Vol. III, Tab 
48. De Cecco attempted to make further corrections on February 7. See 
Commerce’s Mem. to File (Feb. 16, 1996), at 3, PR. Doc. 695, Pl. De Cec- 
co’s App. Vol. I, Tab 32. 

On February 8, petitioners asked Commerce to cancel De Cecco’s veri- 
fication. Letter from De Cecco to Commerce (Feb. 8, 1996), at 1, PR. Doc. 
660, Pl. De Cecco’s App. Vol. I, Tab 27. Commerce met with De Cecco’s 
counsel on February 9 and posed questions about De Cecco’s changed 
data. De Cecco timely responded that same day and included further 
corrections to its data. De Cecco’s Resp. to Supp. Quest. (Feb. 9, 1996), 
C.R. Doc. 263, Pl. De Cecco’s App. Vol. III, Tab 49. De Cecco continued to 
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seek a postponement for submission of its reconciliation statement. See 
Letter from De Cecco to Commerce (Feb. 12, 1996), C.R. Doc. 270, Pl. De 
Cecco’s App. Vol. III, Tab 50. The reconciliation was finally filed on Feb- 
ruary 13, 1996. See Final Determination, 61 Fed. Reg. at 30,327. 

A February 16, 1996, memorandum from Commerce’s Office of Ac- 
counting, Commerce’s Mem. to File (Feb. 16, 1996), at 3, PR. Doc. 695, 
Pl. De Cecco’s App. Vol. I, Tab 32, noted basically the same deficiencies 
in the February 2, 1996, data as were noted by petitioner in its Febru- 
ary 8, 1996 request to cancel verification. Letter from Borden to Com- 
merce (Feb. 8, 1996), PR. 660, Pl. De Cecco’s App. Vol. I, Tab 27. 
Commerce seemed unprepared to deal with De Cecco’s corrections and 
change in cost data. Because Commerce found the data submitted to be 
both late and untrustworthy, and verification was scheduled for Febru- 
ary 19, 1996, Commerce decided to resort to total facts available. See 
Commerce Mem. to File (Feb. 15, 1996), PR. Doc. 686, Pl. De Cecco’s 
App. Vol. I, Tab 30. The 46.67% facts available margin from the Prelimi- 
nary Determination, 61 Fed. Reg. at 1,345, was adopted in the Final De- 
termination. 61 Fed. Reg. at 30,329. 


DISCUSSION 


What is clear from this brief summary of the facts is that De Cecco did 
not submit all of the information requested by Commerce in a timely 
manner. Under prior law, this might have been sufficient for Commerce 
to immediately cancel verification and switch to surrogate information. 


This is no longer the case. Under current law, Commerce must make a 
series of determinations. 

In 1994, 19 U.S.C. § 1677e(a) (1988), was amended by the URAA, Pub. 
L. 103-465, § 231(c) (1994), to conform to the requirements of Article 
6.8 and Annex II of the Agreement on Implementation of Article VI of 
the GATT 1994 (“AD Agreement”). 19 U.S.C. § 1677e(a) (1994); Article 
6.8 and Annex II, Best Information Available in Terms of Paragraph 8 of 
Article 6, in Final Text of the GATT Uruguay Round Agreements (Apr. 
15, 1994), at 154, 168 [“GATT Annex II” ]. The statute now provides as 
follows: 


(a) In general. If— 


(1) necessary information is not available on the record, or 
(2) an interested party or any other person — 

(A) withholds information that has been requested by 
the administering authority or the Commission under this 
subtitle, 

(B) fails to provide such information by the deadlines for 
submission of the information or in the form and manner 
requested, subject to subsections (c)(1) and (e) of [19 
U.S.C. § 1677m], 

significantly impedes a proceeding under this sub- 
title, or 

(D) provides such information but the information can- 
not be verified as provided in [19 U.S.C. § 1677m(i)], 
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the administering authority and the Commission shall, subject to 
[19 U.S.C. §1677m(d)], use the facts otherwise available in reaching 
the applicable determination under this subtitle. 

19 U.S.C. § 1677e(a) (1994). 

Thus, the statute, as amended, mandates that the Department 
“shall” use facts available where necessary information is not available, 
19 U.S.C. § 1677e(a)(1), or in any of four other instances described in 19 
U.S.C. §§ 1677e(a)(2)(A)-(D). Those four instances are where (A) a 
party withholds information, (B) a party fails to provide information 
within the time or in the form and manner requested, (C) the party sig- 
nificantly impedes the investigation, or (D) the information cannot be 
verified. Subsection § 1677e(a) provides that in every instance the use of 
facts available shall be subject to 19 U.S.C. § 1677m(d) (1994). 19 U.S.C. 
§ 1677e(a). It also provides, in the case of a failure to provide informa- 
tion within the time or in the form or manner requested under 19 U.S.C. 
§ 1677e(a)(2)(B), that the use of facts available shall also be subject to 19 
U.S.C. § 1677m(e) (1994). 19 U.S.C. § 1677e(a). 

In this case, the Department relied on 19 U.S.C. § 1677e(c)(2)(B), fail- 
ure to provide information within the time or in the form and manner 
requested.*! Thus, this was not a case in which Commerce determined 
that the basis for utilization of facts available is that De Cecco “withheld 
information,” 19 U.S.C. § 1677e(a)(2)(A), or “impeded” the investiga- 
tion, 19 U.S.C. § 1677e(a)(2)(C), or in which information “cannot be 
verified,” 19 U.S.C. § 1677e(a)(2)(D). Because the Department’s deter- 
mination was based on 19 U.S.C. § 1677e(a)(2)(B), its decision whether 
to use facts available was subject to 19 U.S.C. §§ 1677m(d) and (e). 

Under the new statutory scheme, 19 U.S.C. § 1677m is designed to 
prevent the unrestrained use of facts available as to a firm which makes 
its best effort to cooperate with the Department. This section was en- 
acted, as part of the URAA, Pub. L. 103-465 §231, to implement portions 
of Annex II to the AD Agreement, which provides, in part, that informa- 
tion which “may not be ideal” should not be disregarded if the party “has 
acted to the best of its ability.” GATT Annex II, section 5, at 168. 

The key provisions of 19 U.S.C. § 1677m for this case are subsection 
(d), regarding “deficient submissions,” and subsection (e), regarding 
“use of certain information.” Subsection (d) reads as follows: 


(d) Deficient submissions. If the [Department] * * * deter- 
mines that a response to a request for information under this sub- 
title does not comply with the request, the [Department] * * * shall 
promptly inform the person submitting the response of the nature 
of the deficiency and shall, to the extent practicable, provide that 
person with an opportunity to remedy or explain the deficiency in 
light of the time limits established for the completion of investiga- 


2} , E : ; 

“4 [T]he Department determined that De Cecco failed to provide its COP information by the deadlines established 
or in the form and manner requested. [19 U.S.C. § 1677e(a)] thus required the Department to use the facts avail- 
able. * ** 


Final Determination, 61 Fed. Reg. at 30,328-29. 
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tions or reviews under this subtitle. If that person submits further 
information in response to such deficiency and either— 
(1) the [Department] * * * finds that such response is not sat- 
isfactory, or 
(2) such response is not submitted within the applicable time 
limits, 


then the [Department] * * * may, subject to subsection (e) of this sec- 
tion, disregard all or part of the original and subsequent responses. 


19 U.S.C. §1677m(d) (emphasis supplied). Subsection (d) thus requires 
that a party be given an opportunity to remedy or explain deficient sub- 
missions. Id. If the remedy or explanation is “not satisfactory” or is un- 
timely, the information may be disregarded, subject, however, to a 
five-part test contained in subsection (e). 19 U.S.C. § 1677m(e). 

Subsection (e) may require use of the respondent’s information not- 
withstanding that a remedy or explanation is unsatisfactory. Id. Subsec- 
tion (e) reads as follows: 


(e) Use of certain information. In reaching a determination 
under * * * [19 U.S.C. § 1673d] the [Department] shall not decline 
to consider information that is submitted by an interested party 
and is necessary to the determination but does not meet all the ap- 
plicable requirements established by the [Department], if— 

(1) the information is submitted by the deadline established 
for its submission, 

(2) the information can be verified, 

(3) the information is not so incomplete that it cannot serve as 
a reliable basis for reaching the applicable determination, 

(4) the interested party has demonstrated that it acted to the 
best of its ability in providing the information and meeting the 
requirements established by the [Department] with respect to 
the information, and 

(5) the information can be used without undue difficulties. 
(emphasis supplied.) 

19 U.S.C. § 1677m(e). 

Thus, under subsection (e), even if the initial information submitted 
is “deficient”, and even if, after an opportunity to “remedy or explain,” 
the Department finds the information “not satisfactory,” it still must 
use the information, rather than facts available, so long as the criteria of 
subsection (e) have been met. Id. 

Although Commerce appears to have taken a strict approach to sub- 
section (e), the court cannot say it unreasonably resorted to total facts 
available. Data was submitted late. Final Determination, 61 Fed. Reg. at 
30,327. Commerce had genuine concerns about the lack of complete 
data, particularly the reconciliation statement, and genuine fears that it 
could not prepare for a thorough verification because of the continual 
changes to De Cecco’s data. Jd. Thus, at this stage, the court does not 
reach the issue of whether De Cecco supplied information “to the best of 
its ability” or whether its data was reliable. The court does find that 
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Commerce was not required to conduct a verification for De Cecco. The 
next issue is what data could be used for De Cecco. 

The court concludes that Commerce’s stated concern that ranged 
data for other parties could not be used to establish normal value for De 
Cecco because of product mix is somewhat undermined by its disregard 
of exact product mix in other facets of the investigation. See id. at 
30,329. Given that De Cecco had some of the highest U.S. prices,®* and 
given the allegation of home market sales below cost of production, how- 
ever, verification of De Cecco’s home market costs was essential and use 
of ranged data for normal value became problematic. Thus, resort to to- 
tal facts available, i.e., a substitute margin, was permissible. Jd. at 
30,328-29. Where Commerce appears to have erred is in its automatic 
resort to adverse information once it decided De Cecco did not comply 
with its requests. 

As noted above, the Department based its determination that it must 
use facts available on 19 U.S.C. § 1677e(a)(2)(B), finding that “De Cecco 
failed to provide its COP information by the deadlines established or in 
the form and manner requested.” Final Determination, 61 Fed. Reg. at 
30,329. Section 1677e contains two additional provisions, subsections 
(b) and (c), which come into play once the determination is made that 
the use of facts available is required. 19 U.S.C. § 1677e. Subsection (b) 
permits an adverse inference if the Department can make the additional 
finding that the “party has failed to cooperate by not acting to the best of 
its ability to comply.” 19 U.S.C. § 1677e(b). It reads, in part, as follow: 

(b) Adverse inferences. Ifthe [Department] * * * finds that an 
interested party has failed to cooperate by not acting to the best of its 
ability to comply with a request for information * * *, [the Depart- 
ment,] in reaching the applicable determination under this sub- 
title, may use an inference that is adverse to the interests of that 
party in selecting from among the facts otherwise available. 

Id. (emphasis supplied). Here, the Department did not make the re- 
quired additional finding that De Cecco had failed to act to the best of its 
ability. Final Determination, 61 Fed. Reg. at 30,329. In essence, it simply 
repeated its 19 U.S.C. § 1677e(a)(2)(B) finding, using slightly different 
words: 
De Cecco’s failure to provide complete and accurate information in 
a timely manner and its failure to clarify inconsistencies in its sub- 
missions to the record demonstrate that De Cecco has failed to 
cooperate to the best of its ability in this investigation. 
Id. 


Commerce seems to have leaped to the conclusion that De Cecco will- 
ingly did not comply and to have misapprehended, or not adequately 
considered, De Cecco’s repeated statements that it did not have a cost 
accounting system; it was merely trying to develop one. Letter from De 
Cecco to Commerce (Oct. 27, 1995), at 7, PR. Doc. 407, Pl. De Cecco’s 


32 Ranged data for normal value would include high and low prices. When compared with high US. prices for De 
Cecco, zero or low margins would naturally result, to De Cecco’s benefit. 
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App. Vol. I, Tab 11; see also Letter from De Cecco to Commerce (Oct. 30, 
1995), at 2, PR. 413, Pl. De Cecco’s App., Vol. I, Tab 12. Whether or not 
De Cecco should have tried to completely change its cost methodology 
after it discovered problems with its first approach is a question of judg- 
ment. Commerce and petitioners seem to suspect that De Cecco changed 
methods not because it contained errors, but because the first system 
was unfavorable to it. Commerce, however, never made that finding. It 
stated De Cecco did not timely explain changes that were favorable to it 
and in the end, it simply found De Cecco did not comply. Final Deter- 
mination, 61 Fed. Reg. at 30,328; Letter from Commerce to De Cecco 
(Nov. 22, 1995), at 1-2, PR. Doc. 467, Pl. De Cecco’s App. Vol. I, Tab 16. 

De Cecco provided a huge volume of data which it continually had to 
adjust, at least partially because its cost accounting system was a work 
in progress and time limits were short. Letter from De Cecco to Com- 
merce (Oct. 27, 1995), PR. Doc. 407, Pl. De Cecco’s App. Vol. I, Tab 11. 
Commerce has articulated no reason for finding De Cecco’s failure was 
an unwillingness, rather than simply an inability, to cooperate, other 
than vague hints that De Cecco was “cooking the books.” Commerce 
must revisit this issue. Given the history of De Cecco’s numerous com- 
munications, explanations, and submissions to Commerce, if there is no 
evidence to support a finding that De Cecco could have provided all the 
information Commerce wanted in a timely manner, Commerce may not 
draw an adverse inference. In such a case, Commerce must use whatev- 
er information it has that can best provide a surrogate margin for esti- 
mated deposit purposes. 

Furthermore, the rate selected by Commerce does not appear to be a 
margin which is usable, whether or not an adverse inference may be 
drawn as to De Cecco. Petitioner’s margins, while largely based on pub- 
lic data, have not been shown to be reliable. Commerce determined in 
the period between the Preliminary Determination and Final Deter- 
mination that the petition margins were high for all parties whose data 
was verified. Commerce cannot use information which has been thor- 
oughly discredited. Cf D & L Supply Co. v. United States, 113 F.3d 1220, 
1221 (Fed. Cir. 1997) (Under less rigorous predecessor statute, Com- 
merce could not use margin as best information available which court 
had rejected). De Cecco was a high end producer. Other high end produc- 
ers had very low margins, and even low end producers had margins sub- 
stantially under the petition margins. Final Determination, 61 Fed. 
Reg. at 30,329-30. The possibility does exist that De Cecco’s “true” mar- 
gin may be in the very high range selected by Commerce, because that 
possibility cannot be eliminated without verification of De Cecco’s own 
data. Commerce concludes from this mere possibility, that it is probable 
that an appropriate margin is in that range. There is simply nothing to 
support such an inference. Accordingly, if Commerce properly draws an 
adverse inference, it may use the highest verified margin of 21.34%, 
as, under these facts, even that margin is very likely to be adverse to 
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De Cecco. If Commerce does not draw an adverse inference, it may apply 
a lower rate, including the all others’ rate. 

The parties also disagree as to whether petitioner’s data in the peti- 
tion is corroborated by independent data, as required by 19 U.S.C. 
§ 1677e(c) (1994).°° The court doubts that Congress intended that any 
generally available published data is “self-corroborating,” as defendant 
claims. See Def.’s Br. at 66. The sense of the statute is that even where 
the petition is based on apparently reliable public data, if it is called into 
question by Commerce’s investigation, as is the data here, the petition 
data must be corroborated by data apart from itself. 19 U.S.C. 
§ 1677e(c). Under the facts of this case, the petition margins are not cor- 
roborated. As there are other suitable margins available for use in this 
case, Commerce cannot revert to the petition information under a claim 
of necessity. The margin selected by Commerce is neither based on cor- 
roborated data nor supported by substantial evidence. It may not be uti- 
lized. 

Commerce shall make findings as to whether De Cecco acted to the 
best of its ability. Following that determination, it shall draw appropri- 
ate inferences and select a margin based on facts available, either ad- 
verse or not adverse, as required by the inference drawn. 


CONCLUSION 


For the foregoing reasons, the court remands this matter to Com- 
merce to continue its targeted dumping inquiry either by articulating 
general or case-specific standards and permitting Borden to resubmit 
its targeting allegation pursuant to such standards, or by examining the 
Delverde data itself to determine whether an analysis based on transac- 
tion-specific prices is appropriate. Borden’s challenge to Commerce’s 
commission offset methodology is denied as untimely. Likewise affirmed 
is Commerce’s depreciation calculation substituted for Delverde affili- 
ate Tamma’s own revised calculation. The court remands to Commerce 
to revise its level of trade methodology under 19 U.S.C. § 1677b(a)(7), 
consistent with this opinion, without recalculating constructed export 
price. Finally, Commerce is to evaluate whether De Cecco cooperated to 
the best of its ability, and select a new dumping margin for De Cecco. 

Remand results are due within 60 days. Objections are due 20 days 
thereafter, responses 11 days thereafter. 


33 19 U.S.C. § 1677e(c) provides as follows: 
(c) Corroboration of secondary information 
When the administering authority or the Commission relies on secondary information rather than on informa- 
tion obtained in the course of an investigation or review, the administering authority or the Commission, as the 


case may be, shall, to the extent practicable, corroborate that information from independent sources that are rea- 
sonably at their disposal 
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JUDGMENT 


TsoucALAS, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade Ad- 
ministration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand, NSK Ltd. and NSK Corporation v. United 
States, Slip Op. 97-122 (August 28, 1997) (“Remand Results”), and 
Commerce having complied with the Court’s remand, and no responses 
to the Remand Results having been submitted by the parties, it is here- 
by 

ORDERED that the Remand Results filed by Commerce on October 27, 
1997, are affirmed in their entirety; and it is further 

ORDERED that all issues having been previously decided, this case is 
dismissed. 


NOTE: This is to advise that Slip Op. 98-38 is not available for publication at this time due 
to the confidential nature of the document. A public version of the document will be re- 
leased and published in the CUSTOMS BULLETIN when available. 
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UNION CAMP CORP, PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
DASTECH INTERNATIONAL, INC., ICC INDUSTRIES, INC., GUANGDONG 
CHEMICALS IMPORT & EXPORT CORP, SINOCHEM INTERNATIONAL 
CHEMICALS Co., LTD., AND TIANJIN CHEMICALS IMPORT & EXPORT CORP, 
DEFENDANT-INTERVENORS 
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(Dated March 27, 1998) 
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GEN OF AMERICA, INC., PLAINTIFF v. UNITED STATES, DEFENDAN1 
Court No. 96-01-00132 


1earing and reconsideration is denied. Plaintiff's request for 


’ 
‘utory appeal is denied 


Dated April 1, 1998) 


Kovarcik, of counsel, for plaintiff 
ant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
fice, Commercial Litigation Branch, Civil Division, United 
Bruce N. Stratvert), for defendant 


OPINION 
GOLDBERG, Judge: This matter is before the Court on plaintiff's mo- 
tion for rehearing and reconsideration. Plaintiff, Volkswagen of Ameri- 
ca (“VWOA”), moves under USCIT R. 59 for a rehearing of this Court’s 
January 7, 1998 Order (the “Order”), granting defendant’s motion to 
suspend the instant action under Samsung Elecs. America, Inc. v. 

United States, Court No. 91-04-00288 
Plaintiff submits that the Order should be modified to preclude sus- 
pension because the Court misinterpreted the relevant facts. Plaintiff 
also claims that the Order is incorrect because it conflicts with the Fed- 
eral Circuit’s holding in Samsung Elecs. America, Inc. v. United States, 


___ Fed. Cir. (T) __, 106 F.3d 376 (1997). For these reasons, plaintiff 
requests that the Court grant its motion for rehearing and reconsidera- 
tion. In the alternative, plaintiff requests that the Court certify this is- 
sue for immediate appeal pursuant to 28 U.S.C. § 1292(d)(1) (1994). 
Plaintiff's motion is denied, and its request for certification is denied. 


I 
BACKGROUND 

The facts of this case plainly demonstrate why plaintiff's most recent 
motion lacks merit. In 1991, Samsung Electronics America, Inc. (“Sam- 
sung”) filed a complaint with the court under Court No. 91-04—-00288, 
alleging that Customs incorrectly appraised certain electronic mer- 
chandise imported by Samsung. According to Samsung, Customs’ ap- 
praisal failed to account for the presence of latent defects in the 
merchandise. On June 17, 1992, the parties designated this Samsung 
action as a test case. Since then, thirty-six cases have been suspended 
under the Samsung test case, including nine in which VWOA is the 
plaintiff. Importantly, the same counsel represents all thirty-six plain- 
tiffs in the suspended actions as well as plaintiff in the Samsung test 
case. 

In October 1995, this Court issued an opinion in the Samsung test 
case, holding that Customs correctly appraised the merchandise when it 
found plaintiff was not entitled to an allowance for the latent defects. 
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See Samsung Elecs. America, Inc. v. United States, 19 CIT 1307, 1311, 
904 F. Supp. 1403, 1406 (1995). On appeal, the Federal Circuit reversed, 
holding that plaintiff is entitled to an allowance for defective merchan- 
dise. See Samsung, 106 F.3d at 379-80. In its remand instructions issued 
on March 27, 1997, the Federal Circuit directed this Court to determine 
the proper allowance for the defective merchandise. One month later, on 
April 25, 1997, Samsung filed a motion for partial summary judgment to 
establish its asserted allowance for the defects. The government then 
filed a cross-motion for summary judgment and a response in opposition 
to Samsung’s motion for partial summary judgment on July 21, 1997. 
Samsung filed its reply memorandum and its response in opposition to 
the government’s cross-motion for summary judgment on August 4, 
1997. In accordance with the rules, on August 19, 1997, the government 
filed its reply memorandum. Subsequently, on November 19, 1997, 
Samsung filed a motion for leave to file a surreply to the government’s 
August 19 reply memorandum. After the government responded to this 
motion, the Court granted Samsung’s motion to file a surreply on De- 
cember 30, 1997, at which time both the surreply and the government’s 
response thereto were deemed filed, and the Samsung test case became 
ready for disposition. 

Meanwhile, on May 6, 1997, less than two weeks after Samsung filed 
its motion for partial summary judgment in the Samsung remand, 
VWOA, represented by the same counsel as Samsung, filed a consent 
motion to suspend five additional VWOA cases under the Samsung test 
case. In this consent motion, counsel for VWOA stipulated that the ac- 
tions being considered for suspension concerned “the same significant 
issues of fact and questions of law as are involved in the test case.” Pl.’s 
Consent Mtn. to Suspend, dated May 6, 1997. Counsel for VWOA fur- 
ther stated that “the final determination of the test case will, in all likeli- 
hood, enable the plaintiffs set forth on the annexed schedule [e.g., 
VWOA and Samsung] to resolve all cases suspended under the test case 
expeditiously, either by stipulation or by summary judgment.” Jd. 

Of critical import, however, an additional VWOA case, one that in- 
volves the same merchandise as that involved in the suspended VWOA 
actions and for which an identical complaint was filed, was not sus- 
pended in May 1997. For this one case, VWOA chose a different course. 
Specifically, on August 12, 1997, VWOA decided to file a motion for sum- 
mary judgment, rather than a motion to suspend under Samsung. This 
decision is the genesis for the instant action. 

Upon learning of VWOA’s August 12 motion for summary judgment, 
the government’s counsel contacted counsel for VWOA to obtain con- 
sent to suspend the case at bar under the Samsung test case. Counsel for 
VWOA withheld consent, which, in turn, led the government to file its 
own motion to suspend. This Court granted the government’s motion to 
suspend on January 7, 1998. VWOA then filed the instant motion for re- 
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hearing on February 4, 1998. The government filed its opposition to 
plaintiff's motion in timely fashion on February 19, 1998.! 


I] 
DISCUSSION 
4. Plaintiff’s Motion for Rehearing: 
The grant of a motion for rehearing, reconsideration, or retrial under 
USCIT R. 59 is within the sound discretion of the court. Kerr-McGee 
Chem. Corp. v. United States, 14 CIT 582, 583 (1990); Union Camp Corp. 
v. United States, = CIT _, ___, 963 F. Supp. 1212, 1213 (1997). 
The purpose of a rehearing is not to relitigate a case. See BMT Commod- 
ity Corp. v. United States, 11 CIT 854, 855, 674 F. Supp. 868, 869 (1987). 
Rather, a rehearing only serves to rectify “a significant flaw in the con- 
duct of the original proceeding.” W.J.Byrnes & Co. v. United States, 68 
Cust. Ct. 358, 358 (1972) (footnote omitted). Importantly, the court will 
not disturb its prior decision unless it is “manifestly erroneous.” United 
States v. Gold Mountain Coffee, Ltd., 8 CIT 336, 337, 601 F Supp. 212, 
214 (quoting Quigley & Manard, Inc. v. United States, 61 C.C.PA. 65, 
496 F-2d 1214 (1974)). As stated in Gold Mountain Coffee, the circum- 
stances that may warrant a rehearing are well established: 
(1) an error or irregularity in the trial; (2) a serious evidentiary 
flaw; (3) a discovery of important new evidence which was not avail- 
able even to the diligent party at the time of trial; or (4) an occur- 
rence at trial in the nature of an accident or unpredictable surprise 
or unavoidable mistake which impaired a party’s ability to ade- 
quately present its case. 

8 CIT at 336-37, 601 F Supp. at 214 (citation omitted). 

None of the established grounds for rehearing exists here to persuade 
the Court that it should disturb its earlier decision. Although convo- 
luted, plaintiff apparently maintains the Court erred in issuing the Or- 
der because it misinterpreted the facts relevant to the decision. VWOA 
explains that it initially filed the May 5, 1997 motion to suspend five 
cases under the test case because it was awaiting this Court’s ruling in 
the Samsung remand. Yet, three months later, it then decided to file a 
motion for summary judgment in the sixth, identical VWOA case, appar- 
ently because no ruling had issued in the Samsung remand. In particu- 
lar, plaintiff contends that the Court’s “inaction” in Samsung forced 
VWOA to seek resolution of the sixth VWOA case directly, notwith- 
standing that it suspended five identical cases three months earlier. 

The Court did not misinterpret the facts. Rather, the Court clearly un- 
derstood the facts identified by VWOA in addition to two critical facts 


* Treating VWOA’s motion for rehearing as a nondispositive motion, the government filed its response within the 
ten business days prescribed by USCIT R. 7(d). Although not obvious from the court rules, a motion for rehearing is not 
a dispos 10tion unless it will result in the final determination of the case. See USCIT R. 7(g). Thus, a motion for 
rehearing pursuant to USCIT R. 59 may or may not be dispositive depending on its content. See Belfont Sales Corp. t 
United States, 12 CIT 916, 919, n. 7, 698 F. Supp. 916, 919, n. 7 (1988). Here, neither the grant nor denial of the relief 
sought by VWOA will result in a final determination of this action. Thus, in this instance, the counsel for the govern- 
ment correctly treated VWOA’s motion for rehearing as nondispositive 

As a result, the Court is forced to note that VWOA filed its reply to the government’s response outside the rules of this 
court. USCIT R. 7(d) allows a moving party to file a reply only when a dispositive motion is at issue. Because the motion 
for rehearing here is not dispositive, VYWOA was required to seek leave of the court to file a reply. 
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that VWOA blatantly ignores. First, VYWOA represented to this Court on 
May 5, 1997 that the issues of fact and questions of law in the VWOA 
actions are the same as those involved in the Samsung test case. No- 
where here, or in the papers filed in opposition to the government’s mo- 
tion to suspend, does VWOA even attempt to distinguish the instant 
action from the earlier, suspended actions. The Court recognizes that 
the power to suspend a case should not be wielded lightly. See, e.g., Old 
Republic Ins. v. United States, 9 CIT 190, 192 (1985). Yet, a party that 
affirmatively represents that its actions concern the same issues as a 
test case and that suspension will most expeditiously dispose of the ac- 
tions cannot then attempt to thwart suspension of an identical action 
without at least attempting to distinguish the earlier actions. This is the 
situation here, and the Court was certainly entitled to rely upon 
VWOA’s earlier representations when it decided that suspension is ap- 
propriate for the instant action. 

Second, VWOA conveniently ignores the critical fact that on August 
12, 1997, when it filed its motion for summary judgment, motion papers 
were still outstanding in the Samsung remand. Specifically, the govern- 
ment’s reply memorandum was not due until August 19, 1997. More- 
over, Samsung, again represented by the same counsel as VWOA, sought 
leave from this Court to file a surreply in the remand case as late as No- 
vember 19, 1997. The government responded to Samsung’s motion on 
December 8, 1997, and the Court granted leave to file the surreply on 
December 30, 1997. Consequently, it would have been impossible for the 
Court to have decided Samsung within the timeframe isolated by 
VWOA (i.e., between March 25, 1997 and August 12, 1997). As shown 
above, the Samsung case only became ready for disposition on Decem- 
ber 30, 1997. VWOA’s claim that the Court’s “inaction” forced it to pro- 
ceed with the case at bar, instead of suspending it, is wholly 
disingenuous.” 

Finally, plaintiff also argues that rehearing is warranted because the 
Court’s decision to suspend the instant action is at odds with the Federal 
Circuit’s ruling in Samsung. Specifically, plaintiff claims that the Feder- 
al Circuit in Samsung prohibited the use of one party’s sales contracts to 
resolve another party’s valuation claims for latent defects. While this 
may be true, it has absolutely no bearing on the matter at hand. The 
Samsung remand decision from this Court will set the methodology for 
determining the allowance for defective merchandise. Formulating a 
methodology to determine the proper allowance does not require, or 
even suggest, that Samsung’s contracts will be used to resolve VWOA’s 
appraisement claims. Pursuant to USCIT R. 85, however, the methodol- 
ogy set in the remand decision may of course be used to dispose of those 
cases suspended under Samsung. Should the parties disagree as to ap- 


2 The Court declines to address VWOA’s bizarre allegation that collusion between the Court and the government 
caused the “inaction,” other than to note that counsel for VWOA has come perilously close to being required to show 
cause why USCIT R. 11 sanctions should not be invoked. Such advocacy falls far short of what is expected of the attor- 
neys who practice before this court. Should counsel for VWOA continue to press baseless arguments that only serve to 
delay proceedings, the Court may well revisit the issue of Rule 11 sanctions. 
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plication of the methodology, pursuant to USCIT R. 85, the Court may 
address grievances at that time. This framework in no way runs afoul of 
the Federal Circuit’s ruling in Samsung. Moreover, the options for relief 
provided in USCIT R. 85 preserve the due process rights of all parties 
subject to suspension. In sum, plaintiff simply offers no suitable ground 
to suggest that rehearing is appropriate in this case. Accordingly, its mo- 
tion for rehearing is denied. 

B. Plaintiff's Request for Certification for Appeal: 

In the alternative, plaintiff requests the Court to certify this Order for 
immediate appeal pursuant to 28 U.S.C. § 1292(d)(1).° Section 1292 pro- 
vides in pertinent part as follows: 

When * * * any judge of the Court of International Trade, in issuing 
any other interlocutory order, includes in the order a statement 
that a controlling question of law is involved with respect to which 
there is a substantial ground for difference of opinion and that an 
immediate appeal from that order may materially advance the ulti- 
mate termination of the litigation, the United States Court of Ap- 
peals for the Federal Circuit may, in its discretion, permit an appeal 
to be taken from such order, if application is made to that Court 
within ten days after the entry of such order. 
28 U.S.C. § 1292(d)(1). It is clear from the statute that two elements 
must be satisfied before the Court certifies an issue for interlocutory ap- 
peal: (1) there must be a controlling question of law on which there is 
substantial difference of opinion; and (2) immediate appeal must mate- 
rially advance the ultimate termination of the litigation. See, e.g., 
United States v. Dantzler Lumber & Export Co., 17 CIT 178, 180 (1993) 
noting that Congress intended section 1292 to be applied sparingly). 

Plaintiff fails to establish that there is a substantial difference of opin- 
ion on a controlling question of law. Plaintiff contends that the Order 
conflicts with Chief Judge Carman’s holding in Old Republic. Plaintiff is 
mistaken. Chief Judge Carman’s fine opinion in Old Republic is perfect- 
ly consistent with this Court’s Order. Specifically, in Old Republic Chief 
Judge Carman reasoned that “[a]bsent the required showing of identity 
or ‘sameness’ of issues, defendant’s motion [to suspend] should be de- 
nied. Indeed, where a party opposes a Rule 84 suspension on the ground 
that the issues of fact or law are not the ‘same,’ there should be at least a 
presumption that suspension is inappropriate.” 9 CIT at 192 (footnote 
omitted). Thus, Chief Judge Carman declined to suspend plaintiff's ac- 
tion under another case because there was no indication that the factual 
circumstances in the other case would be representative of the factual 
conditions relevant to plaintiff's case in Old Republic. Id. (“It is at best 
uncertain whether strong relevance exists between the [two] cases.”). 

Conversely here, plaintiff represented to the Court on May 5, 1997 
that the factual issues as well as the questions of law in the VWOA cases 
were identical to those in the Samsung test case. Indeed, counsel for 


3 : . tor 
“In its motion papers, VWOA actually requests certification pursuant to 28 U.S.C. § 


§ 1292(b); however, the correct 
statutory provision governing certification of interlocutory appeals from orders of this court is 28 U.S.C. § 1292(d)(1) 
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VWOA represented in its May 5 motion that suspension would aid dis- 
position of the cases in the “most expeditious manner available.” Thus, 
unlike the plaintiff in Old Republic, VWOA has represented that the ac- 
tions involve the same issues of fact and law and, hence, the presump- 
tion exists that suspension is appropriate. And, VWOA has made no 
attempt to rebut this presumption by distinguishing the instant action 
from the other, suspended VWOA actions. Consequently, disagreement 
as to a controlling question of law is wholly lacking. For this reason, an 
appeal from the interlocutory order here is not warranted. 


IT] 


CONCLUSION 


For the foregoing reasons, plaintiff's motion for rehearing is denied 


and an order will be entered accordingly. Plaintiff's request for certifica- 
tion is also denied. 
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